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 Although I am a relative newcomer 
to the local government scene, some 
may say I was destined by birth to 
be a local government attorney. My 
uncle and mentor was Paul Buch-
man, a man very well known in local 
government circles and someone who 
I admired greatly. I particularly ad-
mired his passion for this profession, 
how devoted he was to local govern-
ment law, and how proud he was to 
be an active member of The Florida 
Bar.

 Starting off my term as Chair of 
the City, County and Local Govern-
ment Law Section, it is my hope to 

Introduction

 If the United States of America 
can be considered an ongoing experi-
ment in democracy, then her nearly 
90,000 local governments should be 
considered as laboratories.1 Justice 
Brandeis famously opined that “a 
single courageous state may, if its 
citizens choose, serve as a laboratory; 

and try novel social and economic 
experiments without risk to the rest 
of the country.”2 Brandeis’ dissent in 
a relatively obscure case about the 
ability of the Oklahoma legislature 
to certify certain manufacturers as 
public utilities in the nascent days of 
the ice business gave rise to a power-
ful and enduring notion of the lower 

rungs of federalism as democracy’s 
laboratories. It is strongly implied 
that states and cities should be free to 
develop their own fresh approaches to 
solving issues in their communities. 
In the marketplace of ideas, when a 
measure of success is attained, it will 
be replicated elsewhere, and so on, 

follow his legacy (as the very first 
Chair of this Section) and to impart 
his passion for public service and lo-
cal government law.
 There is much that our Section 
can do to assist local government 
practitioners, including our newest 
practitioners, and it is my hope that 
we, as a body, can seek new and excit-
ing ways to benefit our members.
 When I first became a member 
of the Executive Council, I was en-
couraged by then Chair Grant Al-
ley and past Chair Ken Buchman to 
start an annual seminar on Public 
Service Ethics, Sunshine Law and 

Public Records. This seminar proved 
to be a valuable resource to our Sec-
tion. I would similarly encourage our 
members to explore other valuable 
seminars that can be sponsored by 
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our Section, or to participate in exist-
ing and upcoming seminars. In that 
regard, I was greatly impressed by 
the large number of members who 

approached me and volunteered to 
speak on various topics at the annual 
conference seminar that I chaired 
this past May. That kind of enthu-
siasm and unsolicited participation 
speaks volumes of who we are as 
members of this Section. My uncle 
would be very proud.

 Feel free to contact me with any 
ideas or interests you may have in 
serving this Section. I certainly wel-
come your input. There are many 
opportunities awaiting you and your 
unique experiences and background.

 I look forward to a rewarding year 
ahead!
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Letter from the Editor
by Craig E. Leen

 The citizens of Florida determined in 1968 that municipalities should have the same 

constitutional power to act for a public purpose as the legislature itself, except where 

prohibited by law. This was soon followed by legislative action in 1973 further securing 

this authority in statutory law. Home Rule, as it is popularly known, came to Florida in 

the late 1960s and early 1970s through these and other measures, supplanting an older 

regime from the nineteenth century referred to as Dillon’s Rule, where municipalities 

could only act where the legislature had granted specific permission to act (which led to 

many local laws adopted by the legislature as opposed to the city commission).

 Home Rule is special, and well worth preserving for the citizens of Florida. Home Rule 

is what allows municipalities, such as Coral Gables where I serve as City Attorney, to enact 

a broad range of ordinances to abate public nuisances, eliminate abandoned properties, 

regulate harmful or suspect uses of property, preserve aesthetics, and protect the natural 

beauty of the municipality. It is also what allows local governments to adopt local regula-

tions that are responsive to the specific and unique needs of their residents and to protect 

the health, safety, and welfare of the community. The proverbial town meeting, which is 

the centerpiece of democracy, would not be as nearly as consequential if this authority 

were removed.

 There have been recent efforts at the state level to reduce Home Rule. Indeed, the City 

of Coral Gables is presently appearing in three appeals in defense of Home Rule, one as 

a party and two as an amicus. Local government officials and attorneys should seek to 

explain to residents and state officials why Home Rule authority is so important to their 

communities. Hopefully, a way forward can be found with state officials that will allow the 

state to regulate on matters of statewide concern while preserving to local governments 

Home Rule authority. There must be a balance that can be reached. The fiftieth anniversary 

of Home Rule in Florida is approaching next year, and hopefully this important right of 

local government will continue to thrive over the next fifty years as well.
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Sovereign Immunity As A Defense Against 
County-Imposed Fees:
Town of Gulf Stream, et al. v. Palm Beach County,
206 So. 3d 721 (Fla. 4th DCA 2016)
by Jennifer G. Ashton, Esq., Corbett, White, Davis and Ashton, P.A.

And

Douglas N. Yeargin, Esq., Chief Assistant City Attorney for the City of West Palm Beach

OUTLINE
Summary of Facts.

Summary of Florida Sovereign Im-
munity Principles.

 A. Sovereign Immunity Generally.

 B. Waivers of Sovereign Immunity 
Generally.

  1. Waiver By General Law.

  2. Waiver By Written Contract.

Arguments on Appeal.

 A. Municipalities Have Sovereign 
Immunity Outside of the Tort 
Context.

  1. History of Municipal Sover-
eign Immunity in Florida.

  2. Municipal Sovereign Im-
munity After the Passage 
of § 768.28, F.S.

 B. A Municipality’s Decision 
Whether to Fund the County’s 
OIG Program Is A Discretion-
ary Decision Protected By 
Sovereign Immunity; a Ref-
erendum Cannot Convert a 
Discretionary Decision Into an 
Operational Decision.

 C. Municipal Sovereign Immunity 
Was Not Waived By General 
Law.

  1. Referendum Is A Local Law, 
Not General Law.

  2. County’s “Home Rule Pow-
ers” Under Chapter 125, 
F.S. and Article VIII, Sec-
tion 1(g), Fla. Const. Are 
Not Clear and Unequivocal 
Waiver.

 D. Municipal Sovereign Immunity 
Was Not Waived By Written 
Contract.

  1. Section 125.0101, F.S. Re-
quires Written Interlocal 
Agreement Between Coun-
ty and Municipalities For 
Payment Toward County 
Program—No Written In-
terlocal Agreement In This 
Case.

  2. Referendum Did Not Create 
a Written Contract Between 
County and Municipalities 
for Payment Toward OIG 
Program.

SUMMARY OF FACTS

A. The County’s Charter.
 Palm Beach County (the “County”) 
adopted a home rule charter in 1985. 
Article I, section 1.3 of the Charter 
provides that municipal ordinances 
prevail over County ordinances if 
there is a conflict, except where a 
majority of the voters in the County 
and the Municipalities have voted in 
a referendum to amend the Charter 
to create a “countywide” ordinance, 
program or regulation. The referen-
dum process is initiated by a “char-
ter ordinance” adopted by the Board 
of County Commissioners (“BCC”). 
The charter ordinance describes the 
proposed countywide program, ordi-
nance or regulation to be voted on. 
Once a referendum is approved, the 
countywide program applies in both 
the unincorporated areas and the 
incorporated municipal areas of the 
County.
 Prior to 2010, the County Charter 
contained five amendments creating 
countywide programs. Each of these 
amendments were approved by the 
voters in both the Municipalities and 

the unincorporated portions of the 
County after a referendum vote. The 
County fully funded all five programs. 
The Municipalities were not forced to 
share in the costs of these programs.

B. The Ballot Ordinance.
 In the wake of a series of local cor-
ruption scandals, a grand jury con-
vened in 2009 to investigate county 
governance and public corruption. 
The Grand Jury recommended that 
the BCC enact an ordinance to cre-
ate an Office of Inspector General 
(the “OIG”) to provide oversight for 
County operations.
 In accordance with the Grand 
Jury’s recommendation, the BCC 
adopted a set of ordinances that cre-
ated: (1) a new Code of Ethics, (2) a 
Commission on Ethics to enforce the 
Code of Ethics, and (3) the OIG. These 
ordinances applied only to County 
governmental operations. The County 
was solely responsible for funding 
these programs. Other governmental 
entities, including municipalities, 
could participate on a voluntary ba-
sis through mutually agreed-upon 
interlocal agreements.
 In 2010, the BCC adopted Or-
dinance No. 2010-019 (the “Ballot 
Ordinance”). The Ballot Ordinance 
proposed a referendum to amend the 
County Charter to create a county-
wide OIG, Code of Ethics, and Com-
mission on Ethics to enforce the Code 
of Ethics, and to extend these pro-
grams into the Municipalities.
 The Ballot Ordinance did not re-
quire the Municipalities to fund the 
Commission on Ethics, consistent 
with the existing countywide pro-
grams previously adopted by County 
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Charter amendment. With respect 
to the funding for the countywide 
OIG Program, however, the Ballot 
Ordinance provided that “[t]he Office 
of Inspector General shall be funded 
at minimum in an amount equal to 
one-quarter-of-one percent of con-
tracts of the county and all other 
governmental entities subject 
to the authority of the inspector 
general (“The Funding Base”) as 
determined by the Implementing 
Ordinance.” The County took the 
position that the Ballot Ordinance 
required municipalities to contribute 
funding to the OIG. 
 The Ballot Ordinance gave no de-
tails about the funding mechanism 
for the countywide OIG Program 
except stating that “other govern-
mental entities” would contribute 
funding and the minimum funding 
each year would be in an amount 
equal to 0.25% of contract values for 
each participating governmental en-
tity. It did not state which contracts 
would be included in calculating the 
funding base (the term “contract” is 
very broad), the total amount each 
municipality would be required to 
contribute each year, or provide an 
estimated cost for the OIG Program. 
The Ballot Ordinance only stated in 
section 8.3 that these items would be 
determined in a County Implement-
ing Ordinance at a future date.
 The Ballot Ordinance set forth the 
following language to be presented 
to the voters for the November 2010 
referendum as follows:

REQUIRING COUNTY CODE 
OF ETHICS, INDEPENDENT 
ETHICS COMMISSION AND 
INDEPENDENT INSPECTOR 
GENERAL

Shall the Palm Beach County 
Charter be amended to require the 
Board of County Commissioners to 
establish by ordinances applicable 
to Palm Beach County and all 
municipalities approving this 
amendment: a Code of Ethics, 
and independent Commission 
on Ethics funded by the County 
Commission, and an independent 
Inspector General funded by the 
County Commission and all other 

SOVEREIGN IMMUNITY
from page 5

governmental entities subject to the 
authority of the Inspector General?

  YES __________

  NO __________

This ballot language, like the Bal-
lot Ordinance, contains no details 
regarding funding for the OIG Pro-
gram. It does not provide the cost of 
the Program, the cost of each Mu-
nicipality’s share, the duration of 
the Program, or explain how each 
Municipality’s “share” of the funding 
would be calculated. In November 
2010, the majority of voters in the un-
incorporated areas of the County and 
in each Municipality approved this 
countywide referendum question. 

C. The Implementing Ordinance.
 In May 2011, the BCC adopted 
Ordinance No. 2011-009 (the “Imple-
menting Ordinance”), which set up 
the countywide Inspector General’s 
Office. The Implementing Ordinance 
stated in section 2-429 that “the coun-
ty and municipalities shall fund the 
Inspector General’s Office”. The OIG 
Program was the first countywide 
program that mandated funding by 
the Municipalities. The Ordinance 
specifically required each Mu-
nicipality in the County to bud-
get for and appropriate specific 
funds for the OIG Program “pur-
suant to their annual budgeting 
processes”. The County Clerk and 
Comptroller was required to invoice 
the County and each municipality 
quarterly.
 The Implementing Ordinance gave 
the BCC complete control over the 
OIG budget. The municipalities had no 
input, even though they were required 
to contribute funding to the OIG Pro-
gram. The Implementing Ordinance 
also authorized the BCC to approve 
supplemental budget requests for the 
OIG Program throughout a fiscal year, 
which would be charged to the munici-
palities. Again, the municipalities had 
no right to decide whether these sup-
plemental budget requests should be 
approved, even though the municipali-
ties already would have adopted their 
annual budgets for that fiscal year, 
and already would have pledged their 
monies to other programs and servic-
es. The additional costs would simply 
be invoiced to the municipalities and 
would have to be paid regardless of the 

impact to municipal budgets.

D. The Lawsuit.
 In October 2011, the County Clerk 
& Comptroller sent invoices to the 
Municipalities for the OIG Program 
per the Implementing Ordinance. In 
November 2011, 15 municipalities 
(out of 38) sued for declaratory relief 
that the County’s efforts to force them 
to pay for the OIG were unlawful.

E. The Final Judgment.
 The Trial Court held a non-jury 
trial in August 2014. At trial, the mu-
nicipalities argued that the County’s 
efforts to charge them for the Pro-
gram were barred by the doctrine of 
sovereign immunity. The Trial Court 
entered final judgment on March 13, 
2015 in favor of the County (Case 
No. 502011CA017953XXXXMB). The 
court found that the County’s charges 
to the municipalities for the OIG Pro-
gram were not barred by sovereign 
immunity. The Trial Court’s ruling on 
sovereign immunity is summarized 
as follows:
 1. Municipalities Do Have Sov-

ereign Immunity Over Their 
Inherently Governmental, 
Legislative and Discretionary 
Decisions—the Trial Court 
recognized municipal sover-
eign immunity.

 2. However, the municipalities’ 
decision on whether to fund the 
OIG Program in this case was 
an operational decision and not 
discretionary. Therefore, sov-
ereign immunity protections 
did not apply. The Trial Court 
wrote, “…[E]ach municipal-
ity’s power to make a budget 
is not a purely discretionary 
function as its discretion may 
be modified or restricted by 
the electorate through its ref-
erendum powers. In this case, 
the approval by the voters of 
the referendum authorized the 
governing bodies to establish 
a line item in the budget to 
contribute funding to the OIG. 
This eliminated any discretion 
that the municipalities may 
have had as to the funding.” 

 3. Even if  the municipali-
ties’ decision on whether to 
fund the OIG Program was 

continued, next page
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discretionary and sovereign 
immunity applied, that sover-
eign immunity was waived by:

 a. The referendum vote—all 
political power lies with the 
people. The people are the 
municipalities. The munici-
palities cannot invoke the 
doctrine of sovereign im-
munity against themselves; 
and

 b. The citizens of the munici-
palities, through a referen-
dum, entered into a contract 
on behalf of their governing 
bodies to fund the OIG. The 
Trial Court wrote that since 
the people could repeal a 
contract by referendum, “it 
follows that the citizens of 
a municipality may enter 
into a contract (or force the 
city officials to do so) by ex-
ercising their referendum 
power.” In support of its 
statement, the Trial Court 
cited Brooks v. Watchtower 
Bible & Tract Society of 
Florida, Inc., 706 So. 2d 85 
(Fla. 4th DCA 1998), and 
Am. Home Assurance Co. 
v. National Railroad Pas-
senger Corp., 908 So. 2d 459 
476 (Fla. 2005) (municipal-
ity may not use sovereign 
immunity to defeat its ob-
ligations under a contract).

 Of note, the County never argued 
at trial that the voters created a con-
tract by referendum. It only argued 
that the referendum, by itself, was 
enough to waive municipal sovereign 
immunity and that a general law was 
not necessary. Given that a waiver by 
contract was not raised at trial, the 
Trial Court’s ruling that a contract 
existed was a surprise.

F. The Appeal.
 On December 21, 2016, the Fourth 
District Court of Appeal reversed 
and remanded the Trial Court’s Or-
der in favor of the municipalities. 
Town of Gulf Stream, et al. v. Palm 
Beach County, 206 So. 3d 721 (Fla. 
4th DCA 2016); Case No. 4D15-1753. 
The Fourth DCA’s ruling on sovereign 
immunity is summarized as follows:

SOVEREIGN IMMUNITY
from page 6

 1. Municipalities have sovereign 
immunity in constitutional 
parity with counties and school 
districts including, but not lim-
ited to, sovereign immunity 
for legislative, discretionary, 
quasi-legislative, judicial and 
quasi-judicial acts. Cauley v. 
City of Jacksonville, 403 So. 2d 
379, 385 (Fla. 1981). 

 2. A municipality’s decision to 
budget and allocate scarce 
public resources, including, 
but not limited to, funding for 
an OIG Program, is a discre-
tionary, policy-making deci-
sion shielded by sovereign im-
munity. The referendum did 
not convert the municipalities’ 
discretionary budgeting deci-
sion as to funding for the OIG 
Program into an operational 
decision.

 3. Because the decision concern-
ing OIG funding is discretion-
ary, the issue becomes whether 
there has been a waiver of mu-
nicipal sovereign immunity. 
Sovereign immunity may be 
waived only by general law or 
express written contract.

 4. There was no waiver by gen-
eral law. The referendum in 
this case was a local law. Of 
note, the Court held that the 
municipalities were not invok-
ing the doctrine of sovereign 
immunity against themselves, 
but against the County.

 5. There was no waiver by ex-
press written contract. The 
Court found no legal author-
ity that would allow voters 
to form binding contracts by 
referendum on behalf of a mu-
nicipality. Even if they could, 
the ballot question in this case 
could not have created a con-
tract because it was missing 
material terms such as the cost 
of the OIG Program. 

 6. The Court certified the ques-
tion regarding whether mu-
nicipal sovereign immunity 
barred the County from charg-
ing a municipality for a county-
wide OIG Program created by 
a voter-approved referendum 
as one of great public impor-
tance to the Florida Supreme 
Court.

 The County opted not to pursue an 
appeal to the Florida Supreme Court 
over concerns that the ruling would 
not be favorable to the County, and 
therefore, would create a state-wide 
precedent.

SUMMARY OF FLORIDA SOVER-
EIGN IMMUNITY PRINCIPLES
A. Sovereign Immunity Generally.
 The doctrine of sovereign immu-
nity provides that a sovereign gov-
ernmental entity cannot be sued or 
have money taken from its coffers 

continued, next page
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without its permission. See Cauley v. 
City of Jacksonville, 403 So. 2d 379, 
381 (Fla. 1981). Sovereign immunity 
from suit derives exclusively from 
the separation of powers provision 
found in Article II, Section 3 of the 
Florida Constitution, and not from 
the absence of a duty of care or from 
any statutory basis. Wallace v. Dean, 3 
So. 3d 1035, 1045 (Fla. 2009); see also 
Comm. Carrier Corp. v. Indian River 
County, 371 So. 2d 1010, 1019-1022 
(Fla. 1979) (the separation of powers 
principle prevents certain legislative 
and executive discretionary decisions 
from being “subjected to scrutiny by 
judge or jury as to the wisdom of their 
performance”). Thus, a key function of 
the doctrine of sovereign immunity is 
to prevent a litigant from employing 
the court system to second guess dis-
cretionary decisions of government. 
Other policy considerations underpin-
ning this doctrine include the “protec-
tion of the public treasury” against 
“profligate encroachments” and the 
“maintenance of the orderly admin-
istration of government.” Am. Home 
Assur. Co. v. Nat’l Railroad Passenger 
Corp., 908 So. 2d 459, 471 (Fla. 2005).
 Sovereign immunity relates to ju-
risdiction and may be raised at any 
time. E.g., Sebring Utilities Comm’n 
v. Sicher, 509 So. 2d 968, 969 (Fla. 2d 
DCA 1987). While sovereign immunity 
is traditionally raised as an affirmative 
defense to suit, it also may be raised by 
a governmental entity seeking a dec-
laration that it is entitled to sovereign 
immunity protections as a matter of 
law. E.g., Pagan v. Sarasota County 
Public Hospital Board, 884 So. 2d 257, 
260-261 (Fla. 2d DCA 2004) (declara-
tory judgment action brought by hos-
pital board and physician’s group to 
determine group doctors entitlement 
to sovereign immunity protection from 
malpractice actions); City of Haines 
City v. Allen, 509 So. 2d 982, 983 (Fla. 
2d DCA 1987) (declaratory judgment 
action brought by city to determine 
applicability of sovereign immunity 
under section 768.28). Section 86.011, 
Fla. Stat., in fact, provides that de-
claratory judgment actions are appro-
priate to determine the existence or 
non-existence of “any immunity, power, 
privilege or right.” (emphasis added).

SOVEREIGN IMMUNITY
from page 7

B. Waivers of Sovereign Immu-
nity Generally.

Sovereign immunity is the rule, rather 
than the exception. Pan-Am Tobacco 
Corp. v. Dep’t of Corrections, 471 So. 
2d 4, 5 (Fla. 1984). Owing to its criti-
cal importance, sovereign immunity 
is not easily waived. Florida law pro-
vides that it can be waived only by 
(1) statute or (2) written contract. 
E.g., Cauley, 403 So. 2d at 381; Am. 
Home Assur. Co., 908 So. 2d at 474. 
Any waiver must be express, clear 
and unequivocal and cannot be found 
by mere inference or implication. E.g., 
Am. Home Assur. Co., 908 So. 2d at 
472; citing Spangler v. Fla. State Tpk. 
Auth., 106 So. 2d 421, 424 (Fla. 1958) 
(general statutory authority of entity 
to “sue and be sued” is insufficient to 
waive sovereign immunity); City of 
Key West v. Florida Keys Comm. 
College, 81 So. 3d 494, 498 (Fla. 
3d DCA 2012) (Florida Legislature’s 
inaction to legislate on a particular 
subject matter does not constitute a 
waiver of sovereign immunity). Courts 
must strictly construe any language 
that is alleged to create a waiver in 
favor of the governmental entity seek-
ing to avoid payment. E.g., City of 
Gainesville v. State of Fla. Dep’t of 
Transp., 920 So. 2d 53, 54 (Fla. 1st 
DCA 2005). Also, a waiver of sovereign 
immunity cannot be accomplished by 
any law other than one enacted by 
the State Legislature. E.g., Arnold v. 
Shumpert, 217 So. 2d 116, 120 (Fla. 
1968).
 These rules of waiver are well-es-
tablished in the common law of this 
state, and in federal common law. 
E.g., Gulden v. United States, 2007 
WL 3202480, * 2 (M.D. Fla. 2007); 
Arnold, 217 So. 2d at 120. These re-
quirements have been consistently 
applied in Florida cases involving 
municipalities. E.g., Sebring, 509 So. 
2d at 969 (in suing municipal utility, 
plaintiff was required to prove how 
utility’s sovereign immunity had been 
clearly and unequivocally waived); 
West Orange Country Club, 9 So. 3d 
at 1272-1273 (municipality not liable 
in implied contract where no express 
written contract was approved by mu-
nicipality). These requirements have 
even been applied to waivers of tribal 
sovereign immunity. E.g., Seminole 
Tribe of Florida v. Ariz, 67 So. 3d 229, 
231-232 (Fla. 2d DCA 2010).

ARGUMENTS ON APPEAL
A. Municipalities Have Sover-

eign Immunity Outside of the 
Tort Context.

 The County argued that munici-
palities only have sovereign immu-
nity in tort. In support of this argu-
ment, the County stated that Section 
768.28, Florida Statutes, gave mu-
nicipalities’ sovereign immunity with 
respect to their discretionary, policy 
and planning decisions. They did not 
have it before. The Fourth DCA dis-
agreed with the County and held 
that municipalities have sovereign 
immunity under Florida law to the 
same extent as counties in all con-
texts unless waived by general law or 
by written contract. E.g., City of Fort 
Lauderdale v. Israel, 178 So. 3d 444 
(Fla. 4th DCA 2015) (county sheriff 
tried to force city to pay for services, 
but there was no written interlocal 
agreement; court held that sheriff 
could not force city to pay for charges 
on grounds of sovereign immunity); 
Detournay v. City of Coral Gables, 
127 So. 3d 869, 874 (Fla. 3d DCA 
2013) (court dismissed declaratory 
judgment action seeking to require 
city to enforce its zoning and building 
code; such decision was discretionary 
on the part of the city and therefore, 
claim was barred by the doctrine of 
sovereign immunity; court held that 
“[w]hile the cases we rely on arose in 
torts, mandamus and criminal law, 
the governing principles apply equal-
ly well to injunctions and declaratory 
actions. Separation of powers is a 
constitutional doctrine that extends 
across all procedural vehicles that 
might be used to challenge executive 
[and legislative] action. It would be a 
hollow idea if it applied only to some 
procedures and not others.”).

 1. History of Municipal Sover-
eign Immunity in Florida.

 Municipal sovereign immunity 
is well-recognized in common law. 
In fact, prior to 1776, the common 
law doctrine of sovereign immunity 
applied equally and without distinc-
tion between governmental entities. 
Cauley, 403 So. 2d at 381; accord 
Brown v. City of Vero Beach, 64 So. 3d 
172, 177 (Fla. 4th DCA 2011). Under 
common law, if a city function was 
perceived to be purely governmental, 
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then that function was protected by 
sovereign immunity. E.g., Elrod v. 
City of Daytona Beach, 180 So. 378, 
380-381 (Fla. 1938) (“There was a 
time when all municipal functions 
were governmental and therefore 
municipal corporations were wholly 
free from responsibility for torts or 
civil wrongs, by the common law.”); 
Comm. Carrier Corp., 371 So. 2d at 
1015-1016 (sovereign immunity “was 
always deemed to have existed for” 
purely governmental functions such 
as the “legislative, quasi-legislative, 
judicial and quasi-judicial acts” of 
municipalities).
 Prior to the 1970s, Florida courts 
began to whittle down municipal sov-
ereign immunity in tort. Cauley, 403 
So. 2d at 382. Specifically, Florida 
courts came to accept the view that 
municipalities were akin to private 
corporations in some circumstances, 
and therefore, “bifurcated municipal 
activities into governmental func-
tions and proprietary or corporate 
functions.” Id. As to the governmental 
functions such as legislative acts, 
courts determined that cities re-
mained immune from suit, “but, as 
to proprietary acts, immunity [in tort] 
was abolished.” Id. 
 In 1973, the Florida Legislature 
adopted Section 768.28, F.S., in ac-
cordance with Article X, Section 13 of 
the Florida Constitution. The purpose 
of the statute was to waive sovereign 
immunity in tort for the State, its 
agencies and subdivisions, but only 
to the extent specified in the Act. In 
1975, the Florida Legislature amend-
ed Section 768.28 to expressly include 
municipalities. Section 768.28, while 
termed a waiver statute, effectively 
gave municipalities back certain im-
munity in tort that had been taken 
away by the Florida courts. See Cau-
ley, 403 So. 2d at 384. To this point, 
the Florida Supreme Court wrote: 

Municipalities can no longer 
be  identi f ied as  part ial 
outcasts as opposed to other 
constitutionally authorized 
local governmental entities. 
Our cities currently provide a 
substantial portion of our public 
services, funded in part with state 

and federal revenues … In a similar 
light, our twenty-three-year-old 
statement that the ‘modern city 
is in substantial measure a large 
business institution,’ [Hargrove 
v. Town of Cocoa Beach, 96 So. 
2d 130, 133 (Fla. 1957)], can no 
longer justify disparate treatment 
of our municipalities. Many of 
our metropolitan counties now 
function in an identical capacity 
… It is our decision that, in this 
state, sovereign immunity 
should apply equally to all 
constitutionally authorized 
governmental entities and not 
in a disparate manner. We find 
that section 768.28 provides a 
responsible method for this equal 
application.

Id. at 386-387 (emphasis added); see 
also Vega v. City of Pompano Beach, 
498 So. 2d 532, 533 (Fla. 4th DCA 
1986) (confirming that the distinc-
tion between municipal and county 
sovereign immunity in suit has now 
been abolished).

 2. Municipal Sovereign Im-
munity after the Passage of 
Section 768.28, F.S.

 Section 768.28 did not open the 
floodgates allowing municipalities 
to be sued for all forms of alleged 
misconduct. Nor did Section 768.28 
modify the well-established common 
law separation of powers principle 
found in Article II, Section 3 of the 
Florida Constitution, which shields 
municipalities from suit when they 
exercise discretionary and purely gov-
ernmental functions. Wallace, 3 So. 
3d at 1045; Cauley, 403 So. 2d at 384. 
Rather, Section 768.28 upheld munici-
pal sovereign immunity for executive 
and legislative functions that involve 
fundamental questions of policy and 
planning. Comm. Carrier Corp., 371 
So. 2d at 1020 (governmental entities 
remain immune from suit for their 
“discretionary functions, certain pol-
icy-making, planning or judgmental 
governmental functions”). Therefore, 
when municipalities make discre-
tionary, legislative, policy-making or 
planning-level decisions, sovereign 
immunity remains the rule, not the 
exception.
 In summary, the doctrine of sep-
aration of powers mandates that 
legislative and executive branch 

discretionary acts remain immune 
from liability except when there is 
an express, unequivocal waiver. See, 
e.g., Wallace, 3 So. 3d at 1053 (limited 
waiver in tort under § 768.28, F.S., 
held not to apply to discretionary 
decisions); Comm. Carrier Corp., 371 
So. 2d at 1020-22. Discretionary acts 
are those that involve “an exercise of 
executive or legislative powers such 
that, for the court to intervene . . . it 
inappropriately would entangle itself 
in fundamental questions of policy 
and planning.” See Kaisner v. Kolb, 
543 So. 2d 732, 737 (Fla. 1989). “Plan-
ning level functions are generally in-
terpreted to be those requiring basic 
policy decisions, while operational 
level functions are those that imple-
ment policy.” Comm. Carrier Corp., 
371 So. 2d at 1021. 

B. A Municipality’s Decision 
Whether to Fund the County’s 
OIG Program Is A Discretion-
ary Decision Protected By 
Sovereign Immunity; a Ref-
erendum Cannot Convert a 
Discretionary Decision Into 
an Operational Decision.

 The Trial Court agreed that mu-
nicipal sovereign immunity would 
bar the County from suing the mu-
nicipalities over their discretionary 
decisions, but concluded that the mu-
nicipalities’ obligation to fund the 
OIG Program was an operational 
decision and not a discretionary deci-
sion. As a result, the court concluded 
that sovereign immunity protections 
did not apply. The court articulated 
two reasons for this determination: 
(i) the County’s Implementing Or-
dinance only required the munici-
palities to put a line item in their 
budget for the OIG Program; it did 
not tell the municipalities how to 
fund the OIG Program (i.e., sources 
of funds); and (ii) any “discretion” that 
the municipalities had in determin-
ing whether to fund the OIG Program 
was eliminated by the voters in the 
referendum. The Fourth DCA dis-
agreed with the Trial Court on this 
issue. See Town of Gulf Stream, 206 
So. 3d at 726. 
 Case law is clear that a municipal-
ity’s decisions to budget and spend 
money on certain programs or servic-
es, or not to budget and spend money, 
are by their very nature policy-level, 
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planning decisions and, thus, discre-
tionary. See, e.g., State ex rel. Keefe 
v. City of St. Petersburg, 145 So. 176, 
176-77 (Fla. 1933); Junior v. Reed, 693 
So. 2d 586, 589 (Fla. 1st DCA 1997); 
Dep’t of Health & Rehab. Servs. v. 
Lee, 665 So. 2d 304, 307 (Fla. 1st DCA 
1995). 
 A municipality’s decisions relating 
to the budgeting and spending of mu-
nicipal tax dollars have always been 
considered purely governmental and/
or legislative functions for which they 
are sovereignly immune. E.g., Estes 
v. City of North Miami Beach, 227 
So. 2d 33, 35 (Fla. 1969) (city council 
properly exercised its discretion in 
paying out funds to special counsel 
for litigation purposes; suit to en-
join city council from making such 
payments was discharged); Crowe v. 
City of Jacksonville Beach, 167 So. 
2d 753, 755-756 (Fla. 1st DCA 1964) 
(city council’s decision to spend bond 
funds to buy property and construct 
improvements thereon was an act 
lying with the discretion of the coun-
cil for which courts are reluctant to 
interfere; court held that “this immu-
nity from judicial control embraces 
the exercise of all municipal powers, 
whether legislative or administra-
tive, which are strictly discretion-
ary”). Therefore, common law clearly 
recognizes that a municipality cannot 
face liability or suit for making cer-
tain budgetary decisions or for decid-
ing what programs to fund; Comm. 
Carrier Corp., 371 So. 2d 1019-1020 
(allocation of limited governmental 
resources is a strategic, planning-
level decision which is shielded by 
sovereign immunity); Dennis v. City 
of Tampa, 581 So. 2d 1345, 1351 (Fla. 
2d DCA 1991) (city council’s decision 
to allocate scarce public resources for 
a park or similar public facility is a 
discretionary, policy-making decision, 
which is not actionable under the 
defense of sovereign immunity); City 
of Delray Beach v. St. Juste, 989 So. 
2d 655, 655-657 (Fla. 4th DCA 2008) 
(city’s decision to not to impound dogs 
due to limited space and funds was 
discretionary decision for which city 
enjoyed immunity). 
 Moreover, there is no Florida 
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authority to support the Trial Court’s 
conclusion that a referendum can 
convert a discretionary decision into 
an operational one. See Town of Gulf 
Stream, 206 So. 3d at 726. 

C. Municipal Sovereign Immuni-
ty Was Not Waived By General 
Law.

 The County argued that municipal 
sovereign immunity can be waived by 
a referendum vote because all political 
power is inherent in the people, and 
the people are the municipalities. See 
Art. I, § 1, Fla. Const. In short, the 
County argued that the citizens of the 
State of Florida, in drafting and adopt-
ing the 1968 Constitution, reserved 
certain powers to themselves—i.e. the 
power of referendum. Through this 
power, the citizens reserved to them-
selves the ability to divest their lead-
ers of all powers including the power 
of the purse. See e.g., Bates v. Director 
of Office of Campaign and Political 
Finance, 436 Mass. 144 (Mass. 2002) 
(court held that people’s enactment of 
clean elections law waived sovereign 
immunity despite the lack of clear im-
plication of waiver by the legislature); 
City of Canyon v. Fehr, 121 S.W.3d 899 
(Tex. App. 2003) (noting initiative and 
referendum entail the exercise of a 
power reserved to the people who be-
come the legislative branch of govern-
ment when they do so, and concluding 
sovereign immunity did not bar a suit 
brought by citizens against a mu-
nicipality as a means of enforcing the 
initiative and referendum provisions 
contained in the city charter). The 
County failed to cite any Florida case 
law in support of their position that 
a referendum could waive sovereign 
immunity. The Fourth DCA concluded 
that the out-of-state opinions cited by 
the County were inapplicable because 
they allowed for waivers of sovereign 
immunity by implication. Florida re-
quires an express and unequivocal 
waiver. See Town of Gulf Stream, 206 
So. 3d at 727, fn 3.

 1. The Referendum Did Not 
Waive Municipal Sovereign 
Immunity Because It Was a 
Local Law.

 Sovereign immunity may be waived 
by general law. Donisi v. Trout, 415 So. 
2d 730, 730-31 (Fla. 4th DCA 1982). 
General law is defined as a statute 
adopted by the Florida Legislature. 

See Dep’t of Bus. Reg. v. Classic Mile, 
Inc., 541 So. 2d 1155, 1157 (Fla. 1989).  
A countywide referendum, like the 
one in this case, is not a general law. 
See id. There is no statute or consti-
tutional provision in Florida allowing 
sovereign immunity to be waived by 
referendum vote.
 A referendum approving a county-
wide charter amendment is a local 
law. See generally Sarasota Alliance 
for Fair Elections, Inc. v. Browning, 
28 So. 3d 880, 885-86 (Fla. 2010). The 
municipalities’ sovereign immunity 
cannot be waived by local law. See Ar-
nold v. Shumpert, 217 So. 2d 116, 120 
(Fla. 1968) (holding that “waiver of a 
[government body’s] sovereign immu-
nity cannot be accomplished by a lo-
cal law”); Donisi, 415 So. 2d at 730-31 
(power to waive sovereign immunity is 
vested exclusively in the Legislature; 
therefore, a city may not waive such 
immunity by local ordinance).
 The will of the people, is not, as 
the County claimed, absolute. “Ref-
erendum is the right of the people to 
have an act passed by the legislative 
body submitted for their approval or 
rejection.” Archstone Palmetto Park, 
LLC v. Kennedy, 132 So. 3d 347, 350 
(Fla. 4th DCA 2014) (quoting City of 
Coral Gables v. Carmichael, 256 So. 2d 
404, 411 (Fla. 3d DCA 1972)). Under 
Florida law, a referendum only allows 
the County to ask voters whether it 
should exercise an already existing 
power. See Gaines v. City of Orlando, 
450 So. 2d 1174, 1178 (Fla. 5th DCA 
1984) (explaining that the voters’ 
power to legislate by referendum is 
co-extensive with the municipality’s 
power to act). A referendum does not 
allow the County to obtain or create 
new powers. See id. For the County to 
rely on the referendum vote to charge 
the municipalities here, the County 
was required to prove that it already 
had the authority under the Constitu-
tion or Florida Statutes to do so. Id. at 
1179, 1182. The County failed to make 
such a showing.
 Many referenda have been over-
turned because they violate a consti-
tutional or statutory right. See, e.g., 
Bd. of Cnty. Comm’rs v. Wilson, 386 
So. 2d 556, 560 (Fla. 1980) (electors 
of Dade County could not adopt ordi-
nance fixing millage rate where such 
procedure would conflict with general 
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law); Bd. of Cnty. Comm’rs v. McK-
eever, 436 So. 2d 299, 302 (Fla. 5th 
DCA 1983) (referendum approving a 
cap on millage rates for the county’s 
transportation fund was held unlaw-
ful given that it was inconsistent with 
general law regarding the formation 
of county budgets and the determi-
nation of ad valorem millages; mere 
fact that the voters approved the cap 
was of little relevance since it con-
flicted with general law). The Trial 
Court failed to recognize that even 
referenda have limitations. The Trial 
Court simply put too much weight on 
the power of referendum to justify the 
County’s actions.

 2. The County’s “Home Rule” 
Powers Did Not Waive 
Munic ipa l  Sovere ign 
Immunity.

 Despite the County’s contention, 
its “home rule” powers under Chapter 
125, F.S., and Article VIII, Section 
1(g), Fla. Const., do not waive mu-
nicipal sovereign immunity regard-
ing payment for the OIG Program. 
Chapter 125 and Section 1(g) do not 
mention waiver of municipal sov-
ereign immunity, or that counties 
can force municipalities to pay for 
county programs. Instead, Fla. Stat. § 
125.0101 provides the exact opposite 
and states that a county can charge 
municipalities for a program or ser-
vice if they agree by contract. This 
language evidences a clear legislative 
intent to keep municipal sovereign 
immunity intact rather than to waive 
it. Section 1(g) only makes one men-
tion of municipalities by requiring 
county charters to state when county 
ordinances prevail over municipal or-
dinances on the same subject matter. 
This Section in no way contains an 
express, clear and unequivocal waiver 
of municipal sovereign immunity. To 
hold otherwise, would impermissibly 
allow a waiver by inference or impli-
cation. See Spangler, 106 So. 2d at 
424.
 Further, no authority exists for the 
proposition that county home rule 
powers under Article VIII, Section 1(g) 
somehow negate municipal sovereign 
immunity. Such a finding would ef-
fectively render Article X, Section 13, 
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Fla. Const., superfluous. See Article X, 
Section 13 (only provision of general 
law can waive sovereign immunity). 
Separate provisions of the constitu-
tion must be read to coexist in har-
mony, and not to negate one another. 
Bush v. Holmes, 919 So. 2d 392, 406 
(Fla. 2006) (constitutional provisions 
must be read “in pari materia, rather 
than as distinct and unrelated obliga-
tions”). The County’s argument that 
its home rule powers override mu-
nicipal sovereign immunity violates 
this basic tenant of constitutional 
interpretation.

D. Municipal Sovereign Immu-
nity Was Not Waived By Writ-
ten Contract.

 As stated above, the Trial Court sua 
sponte decided that the referendum 
vote constituted a written contract 
between the County and the munici-
palities to fund the OIG Program. 
Specifically, in paragraph 25 of the 
final judgment titled, “The Citizens 
of the municipalities Entered into a 
Contract on Behalf of Their Govern-
ing Bodies to Fund the OIG,” the Trial 
Court concluded that “because the 
citizens of a municipality through a 
referendum may repeal a contract, 
it follows that the citizens of a mu-
nicipality may enter into a contract 
(or force the city officials to do so) by 
exercising their referendum power.”

 1. Section 125.0101, F.S., Pro-
vides Roadmap To Create A 
Waiver of Municipal Sover-
eign Immunity.

 The Florida Legislature gave the 
County a clear roadmap on how to 
charge a municipality for a county 
program and thereby waive the mu-
nicipality’s sovereign immunity with 
respect to payment—enter into a mu-
tually agreed upon contract with the 
municipality. See § 125.0101(2), Fla. 
Stat. (“[s]uch services shall be funded 
as agreed upon between the coun-
ty and the municipality”). A forced 
imposition is not permitted. See id. 
(“This section shall not be construed 
to authorize the county to impose any 
service charge or special assessment or 
to levy any tax within the municipal-
ity.”). When the Legislature proscribes 
the manner of doing a thing, it cannot 
be done another way. E.g., Bush, 919 
So. 2d at 408. Therefore, if the County 
wanted to charge the municipalities 

for the OIG Program, it should have 
entered into interlocal agreements 
with them for voluntary payment. E.g., 
Israel, 178 So. 3d at 447; St. Lucie Cnty. 
v. City of Fort Pierce, 676 So. 2d 35 (Fla. 
4th DCA 1996) (interlocal agreement 
between city and county authorized 
city to dispose of garbage at county 
landfill in exchange for paying county 
tipping fees).
 Of note, the Fourth DCA recognized 
that Section 125.0101, F.S. provid-
ed one mechanism for the County to 
charge municipalities for its services 
and thereby waive municipal sover-
eign immunity. It chose not to hold that 
Section 125.0101 provided the exclu-
sive method by which counties could 
charge cities for services since there 
clearly was no interlocal agreement 
in this case. See Town of Gulf Stream, 
206 So. 3d at 727.

 2. There Is No Legal Authority 
For Forming a Contract on 
Budgeting and Appropria-
tion Items By Referendum.

 The County did not argue at trial 
that the referendum created a con-
tract between the County and the 
municipalities for OIG funding. This 
issue appeared for the first time in 
the final judgment. The Trial Court 
concocted this theory to fit within 
the contract prong of waiver of sover-
eign immunity. This was wrong. Most 
basically, and as the Fourth DCA 
agreed, there is no legal authority for 
forming a contract on budgeting and 
appropriation items by referendum. 
See Charlotte County Bd. of Cnty. 
Comm’n v. Taylor, 650 So. 2d 146, 147-
49 (Fla. 2d DCA 1995) (amendment to 
home rule county charter invalid on 
grounds that it was inconsistent with 
general law requirements that county 
commission, not electors, establish 
a budget and levy ad valorem taxes 
based upon certain statutory require-
ments); Keefe, 145 So. at 175, 177 
(initiative and referendum provisions 
of city charter were inapplicable to 
budgeting and appropriations ordi-
nances because they would “material-
ly obstruct, if not entirely defeat, the 
purpose of having a budget system;” 
city’s budgeting and appropriation 
functions are “regarded as legisla-
tive in character”). Many counties 
and municipalities in Florida, includ-
ing the County and seven (7) of the 
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municipal plaintiffs in the case, had 
charters that prohibited referenda on 
budgeting and appropriation matters.
 The Trial Court mischaracterized 
and then misapplied the main case it 
relied on, Brooks v. Watchtower Bible 
and Tract Society of Florida, 706 So. 
2d 85 (Fla. 4th DCA 1988) (R9:1740 
¶ 24). The court interpreted this case 
to hold that “because the citizens 
of a municipality through a ref-
erendum may repeal a contract, 
it follows that the citizens of a mu-
nicipality may enter into a contract 
(or force the city officials to do so) by 
exercising their referendum power.” 
This reasoning is flawed.
 Critical to this case, the citizens 
in Brooks were not “repeal[ing] a 
contract.” In Brooks, the City of West 
Palm Beach had passed an ordinance 
authorizing the sale and purchase 
of the municipal auditorium. Voters 
petitioned to repeal the ordinance 
authorizing the sale, not the sales 
contract. The purchaser of the audi-
torium sued to enjoin the city from 
holding the election, arguing repeal 
would be futile because the purchaser 
could sue for specific performance of 
the contract to sell the property. This 
Court reversed and held that the ref-
erendum on repealing the ordinance 
could proceed. Id. at 87. The effect 
the referendum would have on the 
sales contract was not ripe for review 
and would be determined later, if the 
referendum passed. Id. at 89.
 Brooks had nothing to do with sov-
ereign immunity. And it certainly did 
not stand for the proposition that citi-
zens of a municipality may force their 
city officials to enter into a contract 
by exercising their referendum power 
as the Trial Court found. Moreover, a 
citizen’s power to repeal an ordinance 
by election simply does not equate 
to citizen’s power to contract on be-
half of a municipality without the 
municipal governing body’s consent. 
See Let Miami Beach Decide v. City of 
Miami Beach, 120 So. 3d 1282, 1286 
(Fla. 3d DCA 2013) (referendum on 
lease approval initiated by govern-
ing body seeking to be bound); West 
Orange Country Club, 9 So. 3d at 1273 
(written contracts waive sovereign 
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immunity only where they are prop-
erly enacted by the governing body 
seeking to be held liable). 

 3. Even If It Were Proper to 
Have a Referendum on OIG 
Funding, the Referendum 
Here Did Not Form a Con-
tract Between the County 
and the Municipalities For 
Such Funding.

 In those instances where a contract 
is properly before voters, Florida law 
requires that the voters have notice 
of the material terms of the contract 
they are being asked to approve. See, 
e.g., Let Miami Beach Decide, 120 
So. 3d at 1292 (holding that a lease 
approval ballot question initiated by 
governing body of city was improperly 
placed on the ballot where it failed 
to give voters notice of the material 
terms of the lease); Farrell v. Phillips, 
414 So. 2d 1119, 1120 (Fla. 4th DCA 
1982) (explaining that contract “terms 
must be expressed with reasonable 
certainty considering the ‘subject-
matter of the agreement, the purposes 
for which it was entered into, the situ-
ation and relation of the parties, and 
the circumstances under which it was 
made.’”) (quoting Rundel v. Gordon, 
111 So. 386, 389 (Fla. 1927)).
 Here, the referendum does not 
meet the basic requirements of a 
contract. Neither the ballot title nor 
the summary refers to approving a 
contract. Neither contains the mate-
rial terms, like the cost of the OIG 
Program, the length of the contract 
(perpetual), the amount of funding 
the municipalities will contribute, 
the fact that the funding had no cap, 
the services the municipalities will 
receive in exchange for the funding 
contribution, or the County’s exclu-
sive control over the amount of the 
contribution. See Farrell, 414 So. 2d 
at 1120 (“A court may not supply 
material contract terms which the 
parties have omitted.”). Instead, the 
ballot title and summary only ask the 
voters whether there should be an 
OIG Program, and, if yes, should it be 
funded by the County and “all other 
governmental entities subject to the 
authority of the Inspector General.” 
The Ballot Ordinance indicates that 
the County would address all of the 
material terms relating to the OIG 
Program services and funding in an 
Implementing Ordinance after the 

referendum.
 In short, the ballot question and 
Ballot Ordinance did not create a 
contract between the County and 
“other governmental entities” for OIG 
funding. At best, the ballot question 
and Ballot Ordinance created only a 
one-sided arrangement that allowed 
the County to dictate the material 
terms of that agreement in the fu-
ture. Agreements to agree are illusory 
and unenforceable. E.g., Bergman v. 
DeIulio, 826 So. 2d 500, 503 (Fla. 4th 
DCA 2002).
 For more information or questions, 
please contact:
Jennifer G. Ashton, Esq.
Corbett, White, Davis and Ashton, P.A.
(561) 586-7116
jennifer@cwda-legal.com 

Douglas N. Yeargin, Esq.
Chief Assistant City Attorney
City of West Palm Beach
(561) 822-1362
dyeargin@wpb.org 

Endnotes:
1 The Florida Constitution gives the Legisla-
ture the authority to waive state, county and 
municipal sovereign immunity by statute. See 
Art. X, § 13, Fla. Const (waiver by general law). 
The Legislature has exercised this authority on 
limited occasions. E.g., Cauley, 403 So. 2d at 
381 (limited waiver in tort under F.S. § 768.28); 
Royal World Metro., Inc. v. City of Miami Beach, 
863 So. 2d 320, 322 (Fla. 3d DCA 2004) (waiver 
for Bert J. Harris claims under F.S. § 70.001).
2 Implied contracts are not sufficient to trig-
ger a waiver. E.g., County of Brevard v. Miorelli 
Engineering, Inc., 703 So. 2d 1049, 1051 (Fla. 
1997). Written contracts waive sovereign im-
munity only where they are properly enacted by 
the governing body of the entity seeking to be 
held liable. E.g., City of Orlando v. West Orange 
Country Club, Inc., 9 So. 3d 1268, 1273 (Fla. 
5th DCA 2009) (waiver for written contracts 
only applies if the written contract is properly 
approved by the entire council or commission 
for a governmental entity). No other persons 
or entities can enter into a written contract on 
the governmental entity’s behalf. See id.
3 The referendum vote, the Charter Amend-
ment and the Implementing Ordinance would 
be insufficient to waive the County’s sovereign 
immunity. Yet, the County asked the Trial 
Court and the Fourth DCA to use those things 
to find a waiver in the Town of Gulf Stream 
case. The County, in effect, asked the Courts 
to apply a different set of rules to waivers of 
municipal sovereign immunity than to waiv-
ers of state and county sovereign immunity, 
which is the very thing the Legislature sought 
to preclude with the adoption of Section 768.28. 
E.g., Cauley, 403 So. 2d at 387 (sovereign immu-
nity shall apply equally to all constitutionally 
authorized governmental entities and no longer 
in a disparate manner).
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perhaps even leading to a sea change.
 By 1932, when Justice Brandeis 
made this observation about the 
states (of which the author is freely 
applying to local governments here-
in), such a sea change was in full 
swing on another front. Six years 
prior to New State Ice, the Supreme 
Court decided to definitively place in 
the hands of local governments the 
power to regulate the siting of uses of 
land within their boundaries.3 Euclid 
v. Ambler, and its progeny, of course 
set in motion the creation of the great 
body of zoning jurisprudence that 
we study and practice today.4 But 
with this sea change came a renewed 
vigor for the democratic process, and 
particularly its participatory and 
discursive components. In the years 
leading up to and then following Eu-
clid, city halls across the country 
began to teem with new activity as 
local governments became the first 
step in the determination of whether 
a particular use of land was legal or 
not. And citizens, both as landowners 
and as neighbors, could play the roles 
of scientists in their local (zoning) lab, 
helping to chart the future plans of 
their communities.
 Before the emergence of modern 
zoning law, the common law tort of 
nuisance was the primary, if not sole, 
method of regulating conflicting land 
uses.5 Going to the courts to ask for 
relief was, as it remains today, a costly, 
time-consuming, and effort-intensive 
pursuit. However, concurrent with 
the rise of planning and zoning gen-
erally was the emergence of citizens 
planning commissions.6 Dating to 
1907 in Hartford, Connecticut, early 
city planning boards were purely 
advisory in nature, but they gave a 
preview of the time when local boards 
would do most of the heavy lifting in 
land use decision-making.7 Bringing 
land use issues to City Hall would 
have a profound effect on the ability 
of citizens to participate in property 
rights decisions so fundamental to 
their way of life.8

Premise
 The old adage goes: You can’t fight 
City Hall. The complaints are many. 
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Anecdotally, we all have heard about 
(or had) a gripe about difficulties in 
obtaining a permit or cutting through 
the proverbial red tape. Despite the 
many laments about overregulation, 
such a perspective fails to identify 
those situations when government 
intervention can lead to more effi-
cient outcomes. The central question 
presented here is: Do local zoning 
boards provide a meaningful conduit 
for citizens to impact land use deci-
sions? The answer to that question 
is (mostly) yes, and is supported by 
data mined from recent decisions in 
the City of St. Petersburg, infra. This 
answer also relies on the argument 
that, rather than just being a transac-
tion or regulatory cost, the municipal 
zoning process is inherently efficient 
in that it provides a unique forum 
for community conversation among 
the stakeholders, including an appli-
cant, the neighborhood, and the local 
government, allowing for negotiation 
and conflict resolution.
 Starting with the municipalities 
as stakeholders themselves, that lo-
cal governments have the authority 
to negotiate and strike deals in the 
land use and zoning realm is hardly 
a novel concept. Formal agreements 
such as development agreements and 
annexations are commonly used to 
memorialize the rights, responsibili-
ties, and conditions between a land-
owner and the government. Similarly, 
conditions to permits or zoning ap-
provals are also the consequence of 
negotiations. But what if we looked 
deeper at the public hearing as fertile 
ground for producing better outcomes 
for all of the stakeholders involved? 
Let’s start with City Hall itself (and 
the public hearings therein).
 The forum that is provided to citi-
zens for public hearings is an impor-
tant vehicle for efficiency for three 
reasons. First, the forum provides 
a consistent set of rules to govern 
the discourse. This helps level the 
playing field between a savvy devel-
oper and a lay neighborhood. It also 
serves to define the rights of the par-
ties. The criteria binding a decision 
manage the expectations of what 
can and cannot be considered during 
a proceeding. Second, the forum is a 
neutral site with proceedings led by 
neutral arbiters, whose experience 
in relevant fields (e.g., architecture, 

planning, engineering, real estate, 
development, and academia) can pro-
vide a useful filter for the informa-
tion being presented from all sides. 
Finally, simply getting the parties 
together into one room to have the 
conversation in the first place helps 
lend efficiency to the process. Scant 
opportunity to meet formally exists 
prior to the hearing. And once at the 
hearing, the finality of the process, 
at least at the administrative level, 
should provide sufficient incentive 
to stakeholders to work towards a 
solution that maximizes their out-
come (i.e., benefits and/or harm miti-
gation). Else, the courts will be the 
next step and relief may not come for 
months or even years, if at all, and at 
a significant outlay of resources. City 
Hall as facilitator can return immedi-
ate dividends to participants.

What is “Meaningful”?

 To some degree, in order to remain 
faithful to their roles in administer-
ing democracy, governments must be 
inefficient at times. The public par-
ticipation process, including notice 
and meaningful opportunities to be 
heard in a transparent and fair set-
ting, is not without its costs.9 Appli-
cants must spend time and money on 
planners, engineers, and architects to 
see a development project through 
to a hearing and an approval. The 
wait itself can be costly, potentially 
frustrating deals and representing an 
opportunity cost for investment mon-
ies. However, this process is the pro-
cess due to the citizenry as set forth 
in the terms of the social contract 
under which we Americans bind our-
selves, our Constitution.10 And, in the 
context of local planning decisions, 
the process may in fact be a quite ef-
fective way to minimize transaction 
costs over time.
 What is “meaningful,” anyway? 
Referring again to the Loudermill 
standard, supra., “[t]o be meaning-
ful, an opportunity for a full hearing 
and determination must be afforded 
at least at a time when the poten-
tially irreparable and substantial 
harm caused by” a government ac-
tion “can still be avoided.”11 Justice 
Brennan’s concurring opinion im-
plies that fluidity as to a final deci-
sion is a hallmark of meaningful due 
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process.12 Meaningful thus connotes 
that decision-making must be able to 
be influenced by stakeholders show-
ing up to a hearing; presenting and 
questioning evidence; and obtaining 
positive outcomes for their cause, if 
even just some of the time.
 Highlighting the “meaningful” part 
of due process helps to analyze how 
public hearings can be maximized for 
their usefulness. At the St. Peters-
burg Development Review Commis-
sion (DRC), which meets monthly and 
functions as the city’s zoning board, 
meaningful is sometimes not just 
basic due process but at least appears 
to be imbued with the chance that 
showing up to a hearing can lead to 
influencing the outcome. This is not 
an esoteric musing; rather, this is 
what is supposed to happen. But this 
thought prompted the question as to 
whether this is actually happening, 
and if so, to what degree.
 Philosophically, the public hearing 
process makes complete sense, but … 
does it work? Can citizen-scientists 
really impact the zoning lab down at 
City Hall? In other words, when citi-
zens show up, are their contributions 
meaningful? Is the bureaucracy in 
fact malleable in response to a robust 
community conversation?

Answering the Question: Data and 
Methods
 Taking the “government as labo-
ratory” analogy to its logical end, an 
empirical analysis of the DRC’s deci-
sions over more than two years was 
performed for this paper. In order to 
analyze the potential effect public 
hearings may have on outcomes at the 
DRC, a dataset was compiled from 28 
months of cases (March 2015 - June 
2017, inclusive) (Table 1). In the se-
lected time period, a total of 187 cases 
went before the DRC, which is an av-
erage of approximately 6.7 cases per 
month (Table 1). The data were then 
subset in an attempt to identify those 
cases where a negotiation might be 
expected. Under the guiding premise 
that a public hearing is a community 
conversation between a landowner 
applicant, her surrounding neigh-
borhood, and the local government, 
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proxies for potential conflict between 
these stakeholders were mined from 
the data (because where there is 
conflict, there is potential for nego-
tiation). Metrics tracking the three 
following situations were noted:

 1) Whether city staff did or did 
not recommend approval to the 
DRC;

 2) Whether there was a registered 
opponent to the application; 
and

 3) Whether there was public 
comment in opposition to the 
application.

 Additionally, cases that were de-
cided with amended (by the DRC on 
the dais) conditions of approval were 
also subset, under the premise that 
an amended condition of approval 
suggests a response by the DRC to 
the testimony and other evidence 
adduced at the hearing (i.e., a nego-
tiation). Using these four scenarios 
to subset the data, 79 cases were left 
to analyze. The DRC’s final decision 
(approval or denial) was also noted 
for each case.
 The 79 cases were then assigned a 
Case ID number (1-79), and each of 
the four proxies for potential conflict 
and/or negotiation were given a 1 or 
0 depending on if the scenario was 
present for a particular case. The 
outcome was also assigned a 1 (DRC 
approval) or 0 (denial). These data 
were now ready to be queried on a 
number of different scenarios in the 
effort to make some basic observa-
tions about the role of public hearings 
in the decision-making context.

SUMMARY STATISTICS - DRC (March 2015 - June 2017)
Total Number of DRC Cases = 187

Average Cases per Month = 6.7

Average Cases per Month = 6.7

Total Number of Cases in Subset = 79

Approvals = 66

Approval Rate = 83.5% (control)

Cases with Staff Recommending Approval = 61

Cases with Registered Opponent = 24

Cases with Public Opposition = 38

Cases with Amended Conditions of Approval = 41

Table 1. Summary statistics from DRC cases between 
March 2015 and June 2017.

Answering the Question: 
Analysis
 Of the 79 cases in the analysis, 66 
were approved by the DRC, which is 
an 83.5% approval rate (Table 1). This 
represents the control rate against 
which the other scenarios will be 
measured. This is below the near 
100% approval rate expected when 
there is no adverse staff recommen-
dation, no opposition from the com-
munity, and no amended conditions of 
approval requested by the DRC. The 
first observation is that where there 
is conflict and/or modification of the 
request is sought, an applicant’s ap-
proval rate predictably falls.
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Scenario # Scenario DRC Approval Rate

1 Staff Approval Recommended 95.1%

2 Staff Approval Not Recommended 44.4%

3 Registered Opponent 70.8%

4 No Registered Opponent 89.1%

5 Public Opposition 78.9%

6 No Public Opposition 87.8%

7 Combined Scenario 3 & 5 70.6%

8 Combined Scenario 2, 3, & 5 33.3%

9 Amended Conditions 90.2%

10 No Amended Conditions 76.3%

Table 2. DRC approval rates for cases under ten different 
scenarios. Control rate = 83.5%.

 For the first proxy for potential 
conflict, St. Petersburg zoning staff 
recommended approval in its staff 
report to the DRC 61 times out of 79 
cases. Of those 61 cases, 58 applica-
tions were subsequently approved, 
a rate of 95.1% (Table 2, Scenario 
1). Conversely, when staff recom-
mended against approval, only eight 
out of 18 cases were approved, or 
just 44.4% (Table 2, Scenario 2). The 
second observation is that the staff 
recommendation clearly matters to 
the DRC and that an applicant can 
see her chances of approval fall below 
a coin flip without staff on her side at 
a hearing.

 As to the second proxy for potential 
conflict, whether there was a regis-
tered opponent to an application as 
provided for in the St. Petersburg 
Land Development Regulations, the 
impact was less, but still observable. A 
registered opponent gets heightened 
process to challenge an applicant at a 
hearing, including the opportunity to 
present evidence for ten minutes, and 
perform cross-examination, rebuttal, 
and closing arguments. Across 24 
cases in which an opponent was regis-
tered, 17 applications were approved 
over objection, a rate of 70.8%, which 
is below the control rate of 83.5% (Ta-
ble 2, Scenario 3). An approval rate 
of 89.1% was observed when there 

was no registered opponent (Table 2, 
Scenario 4). The third observation is 
that a registered opponent decreases 
an applicant’s likelihood of success, 
but not nearly as much as when she 
lacks city staff support.
 The third proxy for potential con-
flict is when there is public opposition 
to a zoning request, as evidenced by 
at least one individual filling out a 
comment card and speaking for up to 
three minutes against an application. 
The public spoke out against 38 such 
cases in the subject 28 months, with 
an approval rate of 78.9% (30 out of 
38 cases) (Table 2, Scenario 5). With 
no public opposition, the approval 
rate climbs back to 87.8% (Table 2, 
Scenario 6). The fourth observation is 
that general public opposition, as op-
posed to the potentially more intense 
scrutiny of a registered opponent, ap-
pears to have less success in thwart-
ing an application. 
 Interestingly, in just three of the 
38 cases, ten or more citizens showed 
up to speak in opposition to an ap-
plication at a DRC hearing. Two of 
the three efforts were successful in 
obtaining a denial, but in the hearing 
that turned out, by far, the largest 
number of citizens for any hearing 
over the study time period, 71 mem-
bers of the public were unable to 
persuade the DRC to vote down a 

continued, next page

workforce housing plan.13 It is worth 
reminding the reader that of the 
many roles that the public process 
plays, a popularity contest is not, nor 
should it be, one of them. Focusing 
on applying competent, substantial 
evidence to the essential substantive 
requirements of the law remains the 
path to effectiveness.
 Looking at these metrics in con-
cert with one another reinforces the 
findings noted above. When there 
is a registered opponent and public 
opposition, the approval rate slips 
to 70.6%, which is not much differ-
ent from the rate when looking at a 
registered opponent alone, suggest-
ing significant overlap of public op-
position with registered opponents 
(Table 2, Scenario 7). However, in the 
“perfect storm” of potential conflict, 
combining opposition from the pub-
lic with a registered opponent and a 
staff recommendation of denial, an 
applicant’s success rate falls to just 
one-third, with only two out of six 
such cases ending in approval (Table 
2, Scenario 8).
 The last scenario analyzed looked 
at those cases where there were 
amended conditions of approval. 
These cases, of which there were 41 
out of 79, resulted in the DRC modi-
fying its approval on the dais. The 
reasons for an amended condition of 
approval are myriad, and could be 
due simply to an error or omission in 
the application or staff report. But it 
is oftentimes a preferred path for the 
DRC when there is an opportunity 
to apply its specialized knowledge 
as a technical board, especially in 
response to evidence set forth in the 
public forum. In any case, it is clear 
that if the DRC takes the time to 
develop amended conditions of ap-
proval, the success rate jumps up 
to 90.2%, whereas it is only 76.3% 
when there are no such modifications 
(Table 2, Scenarios 9 & 10). The fifth 
observation is that when the DRC is 
willing to amend the conditions of 
approval, it is an indicator that it is 
malleable and open to negotiating a 
particular outcome, and as such, will 
more likely result in an approval.
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 Figure 1 graphically depicts all ten 
scenarios against the control rate of 
83.5%. Note that each proxy for con-
flict results in a success rate below 
the control rate when present (Sce-
narios 2, 3, 5, and 10), and that the 
success rate exceeds the control rate 
in the scenarios when they are absent 
(Scenarios 1, 4, 6, and 9).
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Figure 1. DRC approval rates for cases under ten different 
scenarios. Control rate = 83.5% (depicted by dashed line).

ground that embraces multiple 
sides of an issue. Applicants 
in particular should consider 
the amended condition of ap-
proval in the event a hearing 
appears to be headed toward a 
denial. The high approval rate 
for cases with amended condi-
tions suggests that when the 
board is being malleable, they 
are doing so in order to help an 
application pass legal muster.

 On the one hand, the observations 
and conclusions made based on the 
data and analysis herein seem self-
evident. That lack of staff support or 
high public opposition leads to fewer 
zoning approvals should surprise no-
body. Yet the data also tell the story 
that many applicants chose not to 
heed this ostensibly obvious advice. 

That is their right, but they should 
do so at their own peril. 
 A more positive result is that re-
inforcing the usefulness of the public 
process is important for a participa-
tory and discursive democracy; the 
laboratory can do its job. The Louder-
mill test requires a “meaningful” op-
portunity to be heard; what if “mean-
ingfulness” can be drawn from the 
empirical evidence that showing up at 
a public hearing oftentimes does have 
an impact on the final outcome? What 
if we reframe the local decision-mak-
ing process as an opportunity to have 
a community conversation among the 
stakeholders and as a negotiation to 
seek a more inclusive outcome? This is 
a fundamental purpose of procedural 
due process, and this purpose seems 
to be borne out in the data. Embrac-
ing this function of the hearing, as 
the opportunity for every stakeholder 
to be engaged in negotiating a better 
outcome, is a worthwhile goal for good 
governance in any City Hall.
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Conclusions and Recommendations
Based on the results of an analysis 
of 79 cases before the DRC over a 
28-month period, a few inferences can 
be drawn from the data:

 1) An applicant that can garner 
the support of the local govern-
ment planning staff clearly has 
a much stronger case once an 
application is before the zoning 
board. There is no stronger in-
dicator for approval than hav-
ing the city in your corner.

 2) An applicant should employ 
a strategy that engages the 
neighborhood and community 
prior to a public hearing, as 
lower success rates are in-
deed correlated with public 
opposition.

 3)  The public process does yield 
measurable results for neigh-
borhoods that seek to stop un-
popular projects, but numbers 
alone do not guarantee success.

 4)  For applicants and commu-
nities in opposition alike, 
a willingness of the DRC to 
modify the conditions of ap-
proval should be recognized as 
an opportunity for negotiating 
the outcome towards a middle 




