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 It has truly been an honor to 
serve as the Chair of the City, County 
and Local Government Law Section 
of The Florida Bar this past year. I 
have enjoyed the support and impas-
sioned participation of so many of our 
Section members during the year on 
various issues that are important to 
local government. Thanks to you our 
Section continues to be a beacon and 
unparalleled resource to local govern-
ment practitioners throughout the 
state.
 Our Section enjoys robust finan-
cial health and continues to use its 
resources to provide Bar members 
and local government practitioners 
with the very finest CLE and website 

 State law and a city’s Charter 
and/or Code set forth and control 
the legal requirements which must 
be satisfied before any proposed 
amendment, initiative or referen-
dum by citizens may be put to the 
voters. One fundamental prerequisite 
concerns the number of signatures 
that must be gathered. With respect 

to a Charter amendment, Section 
166.031(1), Florida Statutes, pro-
vides, in pertinent part, “the electors 
of a municipality may, by petition 
signed by 10 percent of the regis-
tered electors as of the last preceding 
municipal general election, submit 
to the electors of said municipality a 
proposed amendment to its charter, 

which amendment may be to any 
part or to all of said charter except 
that part describing the boundaries 
of such municipality.”
 Following receipt of such a peti-
tion, the statute continues, “The 
governing body of the municipality 

resources.I want to express my per-
sonal appreciation to the members 
of our Executive Council for their 
dedication this past year, with spe-
cial thanks to our many actively 
involved past Chairs, including my 
predecessor Jeannine Williams, our 
Vice-Chair, Michele Lieberman, and 
our Secretary Treasurer, Andy Lan-
non, for their assistance and tireless 
work on behalf of the Section. I would 
also like to express my deep gratitude 
to our Section Administrator, Ricky 
Libbert, for her assistance to me and 
all of the work she does for all of us 
in this Section.
 Thank you for the honor of serv-
ing as your Chair and please join 

me by making a commitment to get 
involved with our Section and sup-
port Michele and Andy as they very 
capably take the helm into the next 
year. I am certainly looking forward 
to the incredible future this Section 
has ahead of it.

mailto:mspellman@sniffenlaw.com
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LAW SECTION

May 10-12, 2018
- Certification Review Course 2018
- Land Use
- Executive Council Meeting
Omni Champions Gate, Orlando

May 11, 2018
- Annual Meeting
- 41st Annual Local Government 

Law in Florida Annual Meeting
Omni Champions Gate, Orlando

May 12, 2018
- 41st Annual Local Government Law in Florida
Omni Champions Gate, Orlando

June 15, 2018
- Executive Council Meeting – The Florida Bar 

Annual Convention
Hilton Orlando Bonnet Creek
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Moving?
 Need to update your address?
The Florida Bar’s website (www.FLORIDABAR.org) offers members the  

ability to update their address and/or other member information.

The online form can be found on the web site under “Member Profile.”
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Considering the Public Forum Status of 
Government Internet Sites

I. Benefits of Social Media Use

II. Legal Standards and How 
They Apply

III. Social Media Policy Consid-
erations

IV. Liabilities

V. Policy Guidelines

VI. Questions

I.  Benefits of Social Media Use

 The past decade has seen the 
meteoric rise in the use of the inter-
net by the public and in all facets of 
government.1 An unofficial survey 
finds that in Florida: the State, each 
of its agencies, every county and all 
cities with populations over 250,000 
maintain individual internet sites. 
Public bodies maintain these sites to: 

1. More efficiently provide infor-
mation and get feedback from 
the public,2 

2. Increase transparency in the 
public body;3

3. Monitor public sentiment and 
concerns;4 

4. Save time and money;5 and 

5. Provide greater access to gov-
ernment services amongst 
many other uses.6 

 For example, early in his Presi-
dency, Barack Obama issued a Presi-
dential Memorandum requiring Fed-
eral Agencies to take prompt steps to 
expand access to government infor-
mation through the internet for the 
purposes of increasing transparency, 
participation and collaboration with 
the public.7 Consistent with these 
benefits, effective use of the internet 
promotes good public administra-
tion and serves as an instrument of 
sustainable development through 
e-government by enabling the deliv-
ery of quality public services and by 
responding to demands for greater 
transparency and accountability.8

 Similarly, our current President 
Donald Trump is an active and daily 
user of Twitter. Using this and simi-
lar sites such as Facebook, Instagram 
or blogs, provides elected officials 
the opportunity to interact directly 
with the public in order to promote 
their message. These factors provide 
an easy explanation for why our cli-
ents are enamored with using social 
media platforms and why there is 
great value in taking advantage of 
the benefits of its use.

II. Legal Standards and How 
They Apply

 Public Forum Analysis

 This field of jurisprudence is 
court created and therefore subject 
to amendment through subsequent 
interpretations which over time have 
attempted to further define its appli-
cation resulting in some hard and fast 
rules. Unfortunately, certain Court 
attempts to define the field have broad-
ened the scope of public forum analysis 
and created confusion as to it proper 
application.9 The following examines 
the nature of the distinct fora and the 
analysis undertaken by the courts. 

 Traditional Public Forum

 Traditional public fora are areas 
within a jurisdiction that have his-
torically been held open for political 
speech and debate.10 Consider these 
the public soapbox of the nineteenth 
century; these are areas that have a 
historical basis of being open to the 
public for discussion of the issues 
of the day. Common designations 
include public streets11, sidewalks12, 
and parks13. Because of this tradi-
tional use in these fora any restric-
tion or regulation placed on speech or 
expression receives the highest level 
of scrutiny. The Court first looks: 1. 
to whether the restriction at issue is 
content based or content neutral; and 
2. whether the decision to create the 
regulation or restriction is based on 
the words of the speaker or nature of 

the expression. If either of the above 
applies the courts will review the 
law under a strict scrutiny standard; 
narrowly tailored; 2. To serve a com-
pelling government interest.14 This is 
the highest level of scrutiny which is 
practically impossible to satisfy.
 Where the restriction is not based 
on the content of speech, the courts 
apply the content neutral standard 
which provides that any regulation 
be: 1. narrowly tailored; 2. to address 
a significant government interest 
and 3. provide ample alternatives for 
achieving the desired speech.15 This 
is commonly referred to as the time, 
place and manner test.

 Non Public Forum
 Non public fora are those areas 
of public space that are not specifi-
cally held aside for First Amend-
ment activity nor are considered to 
be quintessential public fora. These 
can be areas of government property 
which are reserved for the public 
body’s intended purpose.16 A critical 
aspect of the public forum analysis 
explains that the public body must 
intentionally open a nontraditional 
forum for public discourse in order to 
change the character of the forum and 
hereby make them open to the pub-
lic.17 Examples include courthouse 
lobbies,18 airports,19 and entryways 
to government offices.20

 In non-public fora government 
retains a greater ability to regulate 
and limit First Amendment activ-
ity. Specifically, the Court has deter-
mined that the lesser reasonable basis 
standard of review applies requiring 
only that the government regulation 
be: 1. reasonable, 2. with no attempt 
to suppress the speaker based on a 
disagreement with his views.21 This 
standard is relatively easy to satisfy.

 Designated and Limited Public 
Forums
 Between the two extremes the 
Court has carved out two intermediate 
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levels of public fora; designated and 
limited public forums.

 Designated Public forums are 
areas of public property that have 
been opened up for use by the public 
body as a place for expressive activ-
ity.22 This is an intentional act by 
government, inaction or permitting 
limited use is not sufficient to create 
this category of public forum; only 
policy or practice of the public body 
creates this designation.23 Examples 
include, a municipal auditorium,24 a 
bulletin board at a state university 
which is held open to the public,25 
or government public access chan-
nels.26 The limited public forum on 
the other hand has been defined to 
be those areas of public space set 
aside by government for only a lim-
ited purpose or use by certain groups 
or for certain topics of discussion. 
Examples include public school meet-
ing rooms,27 council meetings,28 or 
publicly funded publications.29 The 
distinction between these two forums 
is critical as designated public forums 
receive the same standard of review 
as to the traditional public forum,30 
while limited public forums will be 
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examined under the more relaxed 
standard of review requiring govern-
ment regulation to be reasonable and 
viewpoint neutral.31

 Government Speech
 A final category to consider is 
the application of the government 
speech doctrine. Whereas the Free 
Speech Clause severely restricts the 
ability of government to limit the 
ability of the public to speak, there 
is no such limitation on its control of 
its own speech.32 This is a common 
sense approach, but its impacts are 
supported by the distinction between 
government and private speech.

III. Social Media and Internet 
Policy Considerations

 Determining the applicable cat-
egory of speech is the critical factor 
in advising your client regarding its 
options for controlling access to the 
social media platform. This analy-
sis also has practical effect in non-
social meeting settings; particularly 
regarding the public’s right to speak 
at government functions and activi-
ties. Consider these above standards 
for both scenarios, but refocusing on 
social media consider applying the 
following designations for govern-
ment internet use. For our purposes, 

internet use by public bodies can be 
categorized into four distinct groups: 
1. Public Facing; 2. E-Government; 3. 
Social Networking; and 4. Intranet. 

 Public Facing

 For the purposes of this discus-
sion public facing website, (PFW), will 
be defined as those sites controlled by 
governmental bodies that are primar-
ily used as the government’s intro-
duction to the public. These are the 
web pages that introduce the public 
body to the wider audience searching 
for information about the government 
generally or specifically.33

 E-Government

 The United Nations commissions 
a bi-annual study on the develop-
ment of e-government world-wide 
and determined that e-government 
is becoming the standard approach 
for providing service delivery to the 
public in the context of citizens being 
the customer under the public service 
model.34 A goal of e-government is 
to provide service to the public in a 
more consolidated manner, thereby 
increasing efficiency and effective-
ness in the public sector.

 Social Networking

 Facebook, Twitter, Instagram 
and Flckr are but a few of the many 
social networking sites used by pub-
lic bodies to interact more efficiently 
with the public. Governmental use 
of social networking is primarily for 
the purpose of engaging local citi-
zens, businesses locally and inter-
nationally and, individuals outside 
of the community. Public bodies use 
social networking to directly interact 
with the public through person to 
person interactive conversations.35 
Local residents are given the oppor-
tunity to ask questions of their gov-
ernment regarding issues of the day 
and debate their fellow citizens on 
such topics through the public body’s 
blog or social networking site. Public 
staff can promote their community 
and programs, and address questions 
raised by potential clients and busi-
ness partners also. Elected officials 
take advantage by polling their con-
stituents and reviewing posts to bet-
ter understand the public’s interests 
and concerns.

continued, next page
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 Intranet
 This platform is used for inter-
nal communications of public bodies. 
There is no intent to include outside 
voices unless specifically allowed by 
the body. The conversation created is 
also internal as between staff, elected 
or appointed officials and others who 
are members of the public body. The 
main controls over internal use are 
the prevalence of state and federal 
laws requiring that such communica-
tions be open to the public.36

 Applying these filters should help 
in coordinating the legal and policy 
analysis of local government internet 
and social networking use. 

 PFW
 The PFW is intended to only 
provide information and serve as a 
portal for the public to obtain more 
specific information or services. This 
is a governmental proprietary func-
tion and the sites specifically, have 
not been set aside for public speech. 
Consistent with such an interpreta-
tion a PFW is not a traditional public 
forum.37 The purpose of the main 
page of a PFW is not to open a discus-
sion or provide an outlet for public 
speech, therefore, considering the 
limited case law on the subject, two 
potential interpretations could apply: 
1. The PFW could be considered a 
limited public forum based on the 
argument that the intent of the site 
is only to provide discussion of certain 
subjects specifically provided for on 
the webpage; or 2. The PFW could 
be considered government speech in 
which case the public forum analysis 
would not apply. For the local govern-
ment attorney it is critical to examine 
the individual PFW closely. Some 
PFW do not provide direct access to 
comment. These sites simply provide 
users information only with links 
that provide more specific informa-
tion regarding the topics presented 
on the web page. At this introductory 
level, the public has no right to speak 
which suggests that these pages are 
quintessential examples of govern-
ment speech.
 Government sites that provide 
more specific information on the topic 
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of interest to members of the pub-
lic navigating the site, more closely 
align with a public forum where the 
intent of these sites is to create a con-
versation or direct interaction with 
the public. The nature of the interac-
tion may properly be conscribed by 
the topic at issue though, for exam-
ple, when linking to a site regarding 
roadways within the jurisdiction, the 
public body may limit discussion to 
issues regarding roadways and not 
adult use licensing, so long as the 
limitation on speech is reasonable 
and viewpoint neutral policy or rules 
limiting the scope of discussion will 
not violate the Free Speech Clause.38 
This interpretation would reasonably 
apply in all contexts wherein the 
governmental body opens a forum 
through the internet for discussion 
of specific discreet topics to be dis-
cussed such as department or Agency 
sites.

 E-Government
 E-Government is normally a sub-
set of the PFW that is specifically 
designated for providing service to 
the public. It includes the sites that 
allow the public to apply for permits, 
file complaints or pay for services, 
amongst many other government 
functions. These sites are used for 
providing ministerial services that 
previously were provided on site 
physically at governmental facili-
ties. The creation and expansion of 
e-government is not intended to cre-
ate public space for debate and in 
most cases these sites or web pages do 
not provide an opportunity for com-
ment outside of the context for which 
the user is accessing the site. When 
public bodies are acting in their pro-
prietary capacity, the public receives 
no right to enforce First Amendment 
protections.39 Based on these factors 
and considering the historical context 
of the use of these sites, the weight 
of support suggests that these are 
non-public fora comparable to the 
business offices of public bodies.

 Intranet
 Similar to e-government sites, 
intranet sites are not intended to 
be public fora as they are not open 
to the public.40 The purpose of these 
sites is to provide information to the 
staff and members of the public body. 
Based on the nature of the intranet, 

the public forum analysis would not 
apply where no access to this portal 
is allowed.

 Social Networking
 As discussed in the previous 
section, the intent of government 
participation in social media is to 
create a conversation between the 
government and the public. Social 
networking sites all have this conver-
sation as a primary goal, government 
blogs and other forms of open com-
munication between the government 
and public also retain this flavor. 
For example, where elected bodies 
open their meetings to comments, 
Twitter or blogs the public is tacitly 
being invited in to speak on matters 
being discussed. This act of open-
ing a previously more limited forum 
seems to be decisive. In this latter 
example, a limited public forum is 
transformed into a designated public 
forum based on the changed nature 
of the forum.41 Whereas, prior to 
allowing blog and twitter, live Board 
meetings could be limited to the sub-
ject of the meeting,42 providing com-
ment, blog or twitter access creates a 
distinct forum because the nature of 
tweets and blogs is that they are not 
controlled and limited by the specific 
topic being discussed. Both forms 
of social networking are intended 
to create free flowing discussions 
and public bodies will rationally be 
presumed to understand that nature 
and therefore agree to the resulting 
consequences of allowing speech not 
necessarily specific to the topic of 
discussion.
 Social networking sites should 
receive a similar analysis, though 
Twitter and blogs will represent the 
most open forms of discussion, Face-
book, LinkedIn and other interactive 
open discussion sites43 created by 
public bodies are created for the pur-
pose of public discussion and there-
fore may properly be interpreted as 
a designated public forum.
 Distinctions are available in the 
social networking context as many 
sites retain a blocking function that 
allows the site host to avoid any com-
ments. Utilizing such an option will 
convert the social networking site 
into a PFW because the public discus-
sion is now foreclosed. Though this 
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option is not preferred by the public 
information or communications wing 
of public bodies, it is an option for 
controlling potential concerns that 
may arise from creating a designated 
public forum.

IV. Potential Liabilities and Pro-
tections

 1983
 Breaching an individual’s right 
to free speech provides standing for 
a section 42 USC 1983, considering 
the following factors: 1. whether the 
speech at issue is afforded constitu-
tional protection; 2. the nature of the 
forum where the speech was made; 
and 3. whether the government’s 
action in shutting off the speech was 
legitimate, in light of the applicable 
standard of review.44 Such liabil-
ity may be imposed upon the gov-
ernment body if a plaintiff can show 
that the constitutional harm suffered 
was a result of the body’s custom 
or policy.45 Based on this standard, 
implementation of organization-wide 
policy must be carefully prepared 
and enforced, because it will provide 
potential immunity if for your cli-
ent. Failure to provide such policy 
protection leaves your government 
client open to potential liability for 
the actions of one authorized indi-
vidual as a plaintiff may demonstrate 
the existence of a policy, custom, or 
usage in a variety of ways, including 
a single unconstitutional act or deci-
sion, when taken by an authorized 
decision-maker.46

 Public Records
 Access to public records is guar-
anteed by Article I, section 24 of the 
Florida Constitution, and Chapter 
119, Florida Statutes. Specifically, 
Article I, section 24 of the Florida 
Constitution states:

(a) Every person has the right 
to inspect or copy any 
public record made or 
received in connection 
with the official business 
of any public body, officer, 
or employee of the state, 
or persons acting on their 
behalf, except with respect to 

PUBLIC FORUM STATUS
from page 5

records exempted pursuant 
to this section or specifically 
made confidential by this 
Constitution. [emphasis 
added.]

 The purpose of Florida’s Pub-
lic Records Law is to memorial-
ize that unless a record is exempt, 
“[p]roviding access to public records 
is a duty of each agency.”47 Florida’s 
Public Records Law applies to each 
“agency” of the state including “any 
state, county, district, authority, or 
municipal officer, department, divi-
sion, board, bureau, commission, or 
other separate unit of government 
created or established by law . . . and 
any other public or private agency, 
person, partnership, corporation, or 
business entity acting on behalf of 
any public agency.”48

 The obligation to produce public 
records attaches to the agency and 
the agency’s employees and represen-
tatives, all of whom have an obliga-
tion under the Florida Public Records 
Law to produce public records in 
their possession. More importantly, 
the term “public record” is broadly 
defined to include:

all documents, papers, letters, 
maps, books, tapes, photographs, 
films, sound recordings, data 
processing software, or other 
material, regardless of the 
physical form, characteristics, 
or means of transmission, made 
or received pursuant to law or 
ordinance or in connection 
with the transaction of official 
business by any agency . 
[Emphasis added].

 The result of this broad language 
and subsequent Supreme Court 
interpretation49 is that through social 
media, government agencies are cre-
ating public records that must comply 
with the requirements of section 119 
including Section 119.07(1)(a) requir-
ing such records to be made available 
upon request and Section 119.021 
which sets retention requirements 
for public records regardless of their 
format.50

 Failure of agencies to properly 
retain public records, including those 
records generated by public officials 
from their personal computers can 
result in costly lawsuits for the 
agency, and potential personal and 
criminal liability by the violating 

individual.51 In the matter of Lorenzo 
v. City of Venice, the City of Venice’s 
Clerk was unable to produce all of the 
email communications between the 
City Council members in response 
to the public records request from 
Anthony Lorenzo and Citizens for 
Sunshine, Inc. (a non-profit corpora-
tion devoted to promoting aware-
ness and compliance with open gov-
ernment laws) because several of 
City Council members failed to copy 
the Clerk on the transmitted the 
emails from their personal email 
accounts and the City Council mem-
bers deleted their emails from their 
personal computers. After almost 
a year of litigation and an eviden-
tiary hearing on the amount of the 
attorneys’ fees and costs that would 
be assessed against the City, Judge 
Robert Bennett ordered the City to 
pay $777,114.42 in attorney’s fees 
and costs, one of the highest and most 
costly judgments entered against a 
local government for violations of the 
Public Records and Sunshine Laws.
 In addition to civil penalties 
against the agency, depending on the 
nature of the violation, a public officer 
who violate Florida’s Public Records 
Law may be subject to penalties that 
include a fine of $500 or $1000 (the 
fine is dependent on whether it is an 
intentional or unintentional viola-
tion); public suspension, removal or 
impeachment from office; and crimi-
nal misdemeanor or felony claims.
 Retention of these electronic 
public records is a matter for the IT 
departments to handle, but they must 
be made aware of this responsibility 
and create processes and controls 
for compliance. Similarly, individual 
staff and elected officials are responsi-
ble for retaining electronic documents 
created outside of the government’s 
technology structure; local govern-
ment counsel should make all parties 
subject to these responsibilities and 
the potential liabilities aware of how 
Section 119 applies to them.

 Public Meetings
 Florida’s Public Meetings law 
as set forth in Article I, section 24 of 
the Florida Constitution, and Chap-
ter 286, Florida Statutes, provides 
the public with a right of access to 
all local government proceedings 
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including any gathering where two 
or more members of a board or com-
mission discuss a matter upon which 
foresseable action will be taken by 
the board or commission. Discussions 
between two or more board members 
on an issue that may foreseeably 
come before the board is subject to the 
Sunshine Law even if such communi-
cations occur via electronic mediums 
like computer networks, on-line bul-
letin boards, website blogs, message 
boards, emails, and most recently, 
Facebook.52

 Civil penalties can be raised 
against local governments and the 
individual public officials violating 
the Sunshine law and there is a stat-
utory basis for the recovery of attor-
neys. Depending on the nature of the 
violation, a public officer who violates 
Florida’s Sunshine Laws may also be 
subject to criminal penalties includ-
ing a fine of $500 and criminal mis-
demeanor charges.

 Decency Statutes
 The Federal government pro-
vides specific protections for inter-
net service providers to protect the 
public from viewing inappropriate 
material on their websites. The 
“Good Samaritan Law” of the Com-
munications Decency Act, (CDA), 47 
U.S.C. §230, provides general liabil-
ity protection for service providers 
publishing material to the web.53 The 
Good Samaritan provision exempts 
service providers from liability for 
information posted on their sites by 
users or for any action taken in good 
faith to restrict access to obscene, 
lewd, or otherwise objectionable 
postings.54 

 Consistent with this analy-
sis, Florida the courts have upheld 
the application of our obscenity 
law prohibiting certain use of the 
internet. In Simmons v. State,55 the 
Florida Supreme Court considered 
a challenge to sections 847.0135 
and 847.0138 on First Amendment 
grounds.56 Applying a strict scrutiny 
standard because the nature of the 
statutes at issue is content based, 
the Court upheld the obscenity laws 
because each provision restricts its 
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applicability to e-mails sent know-
ingly to minors.

 Commercial Limitations (Central 
Hudson Test)
 Though the courts have yet to 
specifically rule on the issue, public 
bodies should retain the authority 
to limit the posts on their websites 
by prohibiting commercial 
activity. The courts have 
long held that commercial 
speech receives a separate 
test as compared to non-
commercial speech and in 
determining the viability 
of government regulations 
limiting such speech the 
Central Hudson interme-
diate scrutiny standard 
applies.57 Furthermore, 
The Florida Constitution 
prohibits the state, coun-
ties, municipalities, or any 
agency thereof from using, 
giving, or lending its tax-
ing power or credit to aid 
any private interest or 
individual.58 The purpose 
of this constitutional pro-
vision is “to protect public 
funds and resources from 
being exploited by assist-
ing or promoting private 
ventures when the public 
would be at most only inci-
dentally benefited.”59 Gov-
ernment internet sites are 
of course funded by the pub-
lic body, therefore, allow-
ing commercial entities to 
self-promote through these 
publicly funded fora, could 
violate this constitutional 
provision. No case law exists 
directly on point regarding 
this issue, but incorporat-
ing this constitutional limi-
tation into an explanation 
for prohibiting commercial 
speech on government web-
sites should be persuasive 
for a reviewing court.

V. Policy Guidelines

 The above mechanisms 
provide a foundation for the 
use of policy guidelines to 
maintain government inter-
net sites and provide a vehi-
cle for properly managing 

activity on the various sites. As noted 
previously, consideration of govern-
ment policy, practice and procedure 
are critical as they can change the 
character of a forum.60 
 Policy guidelines will come in two 
forms; first, regarding government 

continued, next page
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social networking sites, the public 
body can take advantage of rules 
and limits placed on users by the 
Facebook, Linked In, or Twitter site 
which in this context is the internet 
service provider or “speaker”.61 These 
terms are stricter than government 
may impose in the public forum, but 
because they are required for partici-
pation by the provider, the public body 
is not responsible for the limits placed 
on speech. For example, Facebook 
monitors its sites and authorizes itself 
to remove certain commercial commu-
nications, harassing comments and 
hate speech, amongst other prohibi-
tions subject to terminating the user 
from the website.62 Option two, which 
is nonexclusive, is for the public body 
to create its own set of participation 
policies. This option requires govern-
ment to examine the nature of each 
individual web application.
 As discussed previously, the pub-
lic forum status of a web page is con-
trolled by the nature and character-
istics of its intended use. Specifically, 
regarding social networking, govern-
ment blogs or other websites created 
to provide an open public discussion 
of issues, a designated public forum is 
created and as such any policy guide-
lines must satisfy the time, place and 
manner doctrine.
 Under the circumstance where 
the public body creates a limited 
public forum, stricter rules setting 
standards for participation in the web 
activity may be applied which must 
only satisfy the rational relationship 
test. Limiting discussion to topics or 
matters being considered as part of 
the limited forum is consistent with 
the intent of creating the web access 
that provides public participation 
for a specific purpose. This would 
also be the case where the website or 
application is considered a nonpublic 
forum.63 Similarly, wide discretion 
will be granted government when 
setting policy within its own intranet 
as this is a nonpublic forum and the 
reasonableness of the policy will con-
trol. So long as the policy does not 
discriminate as between employees 
or favor one set of outside vendors 
over another it will be constitution-
ally valid.

 Finally, under a government 
speech standard, any policy would 
not be subject to a forum analysis, 
but such policy cannot discriminate 
and must comport with the law.64 
Policy guidelines may be set strictly 
limiting any public participation not 
consistent with the purpose of the 
web application. For example, a pub-
lic body may properly set extensive 
guidelines through policy for mem-
bers of the public accessing a closed 
convention and visitor’s bureau web-
site by prohibiting comments that 
include bad language, promote non-
sponsored commercial activity or dis-
cuss topics or ask questions unrelated 
to the purpose of the site.
 Policy guidelines should also 
address the various liability con-
cerns. Specifically, Section 119 and 
286 responsibilities should be docu-
mented and processes for compli-
ance imposed. Importantly, elected 
officials must be reminded that the 
nature of their communications may 
result in creating public records or 
meetings even where those activities 
occur on their personal devices and 
platforms.

 Model Policies and Procedures
 There are literally thousands of 
social networking policies that you 
can consider in drafting or updating a 
social networking policy. The options 
available provide a wide range of 
options for your consideration, but at 
minimum include the following:
 Scope – explain what you are cov-
ering in your policy. Does it include 
personnel issues; elected officials?
 Oversight Authority – define the 
hierarchy of those members of the 
government organization who will be 
responsible for approval participation 
in specific social networking sites. 
Include oversight responsibility at 
each distinct agency level.
 Content Provider Responsibil-
ity – put standards in place for those 
persons authorized to input content 
on networking sites.
 Training – Provide requirements 
for training regarding participation 
and best use of social networking 
sites and updating changes to sites 
being used by the government client.
 Use of Copyrighted Material – 
reference the limits on use of images.

 Public Records & Government 
in the Sunshine – reference public 
records and public meetings rights 
and responsibilities
 Disclaimer

Written by:
Carl E. Brody
Senior Assistant County Attorney
Pinellas County Attorney’s Office
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shall place the proposed amendment 
contained in the ordinance or peti-
tion to a vote of the electors at the 
next general election held within the 
municipality or at a special election 
called for such purpose.” For many 
interested parties, this statutory pro-
vision is quite literally interpreted: 
if there are enough signatures, the 
measure1 must be put to the voters.
 However, another statutory pro-
vision, which appears to require the 
same skills for counting signatures 
applies; and, arguably, provides the 
City Attorney with the authority to 
ensure the electorate is aware of the 
changes being voted upon. Specifi-
cally, Section 101.161, Florida Stat-
utes, provides, in pertinent part:

101.161 Referenda; ballots.—

(1) Whenever a constitutional 
amendment or other public 
measure is submitted to the vote 
of the people, a ballot summary of 
such amendment or other public 
measure shall be printed in clear 
and unambiguous language on the 
ballot after the list of candidates, 
followed by the word “yes” and 
also by the word “no,” and shall 
be styled in such a manner that a 
“yes” vote will indicate approval 
of the proposal and a “no” vote 
will indicate rejection. The ballot 
summary of the amendment or 
other public measure and the ballot 
title to appear on the ballot shall 
be embodied in the constitutional 
revision commission proposal, 
constitutional convention proposal, 
taxation and budget reform 
commission proposal, or enabling 
resolution or ordinance. The ballot 
summary of the amendment or 
other public measure shall be 
an explanatory statement, not 
exceeding 75 words in length, of 
the chief purpose of the measure. 
In addition, for every amendment 
proposed by initiative, the ballot 
shall include, following the ballot 
summary, a separate financial 
impact statement concerning the 
measure prepared by the Financial 
Impact Estimating Conference in 
accordance with s. 100.371(5). 
The ballot title shall consist of a 
caption, not exceeding 15 words 
in length, by which the measure 
is commonly referred to or spoken 
of. This subsection does not apply continued, next page

to constitutional amendments 
or revisions proposed by joint 
resolution.

  Obviously, the “counting” skills 
are limited to the number of words 
used in the ballot title and the ballot 
summary. Of greater importance, the 
title and summary must provide the 
substance of the measure in clear and 
unambiguous language setting forth 
the chief purpose of the amendment.
 As construed by Florida’s 
Supreme Court and many lower 
courts for several decades, the pur-
pose of a ballot title and summary is 
to provide fair notice of the content of 
the proposed amendment so that the 
voter will not be misled as to its pur-
pose and can cast an intelligent and 
informed ballot. A court may invali-
date a ballot question only where the 
record shows that the ballot language 
is clearly and conclusively defective. 
In essence, two questions must be 
asked: 1) does the ballot title and 
summary fairly inform the voter of 
the chief purpose of the amendment? 
2) does the language of the title and 
summary, as written, mislead the 
public? 
 In answering these questions, 
the actual measure must be com-
pared to the language contained in 
the title and summary. The accuracy 
of a ballot’s title and summary is of 
paramount importance because only 
the title and summary will be avail-
able to the voter in the voting booth; 
the text of the proposed amendment 
will not be present. As the Florida 
Supreme Court stated in the seminal 
case on this issue, “[t]he burden of 
informing the public should not fall 
only on the press and opponents of 
the measure – the ballot summary 
must do this.”2

 A ballot summary is not required 
to explain every detail or ramification 
of a proposed amendment. However, 
the problem with a ballot summary 
may lie not with what the summary 
says, but, rather, with what it does 
not say. A summary cannot either 
“fly under false colors” or “hide the 
ball” as to the measure’s true effect. 
A ballot summary should be rejected 
if, although it contains an absolutely 
true statement, it omits to state a 
material fact necessary in order to 
make the statement not misleading. 
In addition, a ballot summary that 

does not explain to the reader or suffi-
ciently inform the public of important 
aspects of the underlying proposed 
amendment is defective.
 Below are some examples of spe-
cific ballot summaries and amend-
ments (please note that charter 
amendments are treated the same 
as constitutional amendments):

Cases in which a ballot summary 
was approved:

• Ballot was not misleading and gave 
voters fair notice of the decision to 
be made where it “contained a brief 
description of the tax plan, i.e., the 
rate, the group on whom it would 
be imposed, the expected revenues, 
and the planned expenditure of 
those revenues.”3

• Title and summary of proposed 
amendment legalizing medical use 
of marijuana was not misleading 
since the terms “certain” (used 
in the title) and “debilitating dis-
eases” (used in the summary) were 
synonymous and consistent with 
terms used in underlying amend-
ment; title and summary were 
not affirmatively misleading for 
omitting language about the issue 
of physician liability since the 
amendment would not alter the 
liability under existing law.4 

• Ballot summary for Home Rule 
Charter provided voters with suf-
ficient information even though 
summary did not state that many 
of the powers granted by char-
ter were available to non-charter 
counties, and did not fully explain 
all powers granted by charter.5

• Proposal for casino gaming had 
sufficient information despite not 
revealing number of casinos, dis-
closing location or number or exist-
ing para-mutual facilities, and 
failed to mention that one casino 
had to be placed in certain rede-
velopment area in Miami Beach.6

• Ballot summary for city char-
ter amendment related to use of 
marina and adjoining properties, 
although not artfully phrased, did 
not mislead the public or “hide the 
ball” as to its intended purpose 
and was not clearly or conclusively 
defective.7

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0100/Sections/0100.371.html
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• Proposed amendment concerning 
class sizes for public schools, which 
would raise the constitutionally-
permitted maximum class sizes, 
was not misleading even though 
summary did not state that pas-
sage of the amendment would 
reduce the funding allocated by 
the Legislature.8

• Proposal amending town charter 
to require referendum in event 
commission decided to relocate city 
hall was not too vague or mislead-
ing even though it used the term 
“feasible” in describing number of 
locations for proposed new town 
hall to be presented through ref-
erendum process.9

• Ballot title and summary were 
clear, unambiguous and straight-
forward in stating that proposed 
amendment would dedicate docu-
mentary tax revenue to the Land 
Acquisition Trust Fund and used 
to acquire and restore conser-
vation and recreation lands in 
Florida.10

• Wording of straw ballot question 
was not misleading to voters since 
measure did not make it appear 
as vote would have binding effect, 
but, instead, asked county com-
missioners to propose a charter 
change to provide for an elected 
property appraiser.11

• Ballot summary for amendment 
to city charter setting term limits 
for mayor and councilmen was not 
misleading despite failing to set 
forth exception that mayor could 
run for council and vice versa to 
avoid application of term limits.12

• Ballot title and summary related 
to constitutional amendment 
defining marriage as the union 
of one man and one woman was 
clear and unambiguous, and not 
misleading, and use of the term 
“substantial equivalent” could be 
understood by the common voter.13

• Ballot summary of amendment 
aimed at economic development 
and encouraging job creation did 
not mislead the public and pro-
vided fair notice to public despite 

opposition which contended that 
true purpose and effect was to 
encourage development.14

• Summary did not “hide the ball” or 
mislead voters on measure to build 
additional permanent structures 
at Tennis Center since the ballot 
questions specifically referenced 
additional required approvals 
which had to be satisfied to make 
changes to Park’s Master Plan.15

• Distinction between language in 
title and summary and that used 
in amendment did not render title 
and summary so misleading as 
to make them clearly and conclu-
sively defective; summary was not 
misleading by failing to include 
judiciary’s role in enforcing guide-
lines for state legislature since it 
could logically be presumed that if 
Legislature failed to comply with 
Constitution, judiciary could com-
pel compliance.16

• Ballot summary’s use of the term 
“amendment” without reference to 
the term “revision” could not mis-
lead voters because the average 
voter would not be apprised of legal 
distinction between two terms, and 
amendment further apprised the 
electorate of the cut-off date for 
filing a citizen’s initiative.17

Cases in which a ballot summary 
was rejected or struck down:

• Ballot summary which described 
new two-year prohibition on lob-
bying by former legislators and 
statewide elected officers unless 
they filed a financial disclosure 
was rejected because summary did 
not inform the public that there 
was already in place a total ban on 
lobbying for two years regardless 
of financial disclosure.18

• Summary of Constitutional 
Amendment relating to excessive 
punishment was affirmatively 
misleading because it failed to 
disclose that State Constitution, 
which prohibited cruel or unusual 
punishment, would be changed to 
cruel and unusual punishment, 
and gave the false impression that 
the death penalty was in danger of 
being abolished.19

• Ballot summary for nonpartisan 
commission to apportion legislative 

and congressional districts, which 
stated that proposed amendment 
“establishes non-partisan method 
of appointment to Commission”, 
was misleading since proposed 
amendment actually provided 
that 12 of 15 commission members 
would be appointed by partisans.20

• Ballot summary regarding prop-
erty tax limits was misleading 
where it omitted that any prop-
erty taxes approved by voters 
could not extend for longer than 
two years and, further, differed 
in material ways from the provi-
sions contained in the underlying 
amendment.21

• Ballot summary for proposed 
amendment which purported to 
establish standards for establish-
ing legislative and congressional 
district boundaries was mislead-
ing because it failed to inform 
voters that constitution already 
contained a mandatory contiguity 
requirement which, if amendment 
was adopted, would be subordi-
nated to other considerations.22 

• Ballot title and summary relating 
to amendment regarding home-
stead exemption failed to provide 
notice to voter of specific criteria 
within amendment qualifying a 
person for such exemption and 
because of such omission, voter 
was not clearly informed who qual-
ified for the exemption.23

• Ballot summary of proposed 
amendment regarding term limit 
pledges for candidates was mis-
leading where it did not inform the 
public that the Secretary of State 
would be granted constitutional 
powers concerning elections that 
the Secretary of State did not pre-
viously possess.24

• Placement on ballot of proposi-
tion to provide that the board of 
county commissioners shall be the 
governing board of the Fire and 
Rescue Service District, but mak-
ing no mention of the elimination 
of the existing governing body of 
that District, was misleading to 
voters.25

• Ballot summary requiring voter 
approval of projects over a certain 
monetary level was affirmatively 
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where summary mentioned 
“waiting lists” and protection of 
the “doctor-patient relationship” 
even though neither issue was 
addressed in the proposed amend-
ment at all.30

• Proposed initiative governing reso-
lution of contract issues between 
the city and its firefighter employ-
ees, which nullified state law gov-
erning labor relations, was uncon-
stitutional and invalid.31

• Ballot summary for amendment to 
create Fish and Wildlife Conserva-
tion Commission failed to inform 
voter that effect of amendment 
would be to strip legislature of its 
exclusive power to regulate marine 
life.32

Endnotes:
1 As used in this memo, the terms “amend-
ment” and “measure” are interchangeable 
and refer to actual proposed text for, in this 
instance, the City’s Charter.
2 Askew v. Firestone, 421 So. 2d 151, 156 
(Fla. 1982)
3 Miami Dolphins, Ltd. v. Metropolitan Dade 
County, 394 So. 2d 981, 987 (Fla. 1981)
4 Advisory Opinion to the Attorney General 
re Use of Marijuana for Certain Medical Condi-
tions, 132 So. 3d 786, 797-808 (Fla. 2014)
5 Maxwell v. Lee County, 714 So. 2d 1043, 
1045-46 (Fla. 2d DCA 1998)
6 Advisory Opinion to the Attorney General 
re Limited Casinos, 544 So. 2d 71, 75 (Fla. 
1994)
7 City of Riviera Beach v. Riviera Beach 

misleading when compared to lan-
guage in proposed amendment, 
and did not give voters fair notice 
of the actual changes contemplated 
by proposed measure.26

• Ballot summary related to pro-
posed amendment to taxation was 
misleading because it failed to 
mention certain details of proposed 
amendment and gave the false 
impression that the amendment 
would only apply to certain taxes, 
when the language within the pro-
posed amendment was broader.27

• Ballot summary rejected where it 
excluded material elements and 
did not give fair notice because 
decision to “establish, implement 
and enforce” an Urban Growth 
Boundary would not be self-exe-
cuting; instead, it would be subject 
to the political processes of local 
governments.28

• Straw ballot measure which made 
it appear that vote would have 
binding effect of voters elect-
ing Tax Assessor instead of City 
Manager appointing Tax Asses-
sor was misleading and failed to 
adequately inform voters.29

• Ballot summary was misleading 

Citizens Task Force, 87 So. 3d 18, 22 (Fla. 4th 
DCA 2012)
8 Florida Educ. Ass’n v. Florida Dept. of 
State, 48 So. 3d 694 (Fla. 2010)
9 Ennis v. Town of Lady Lake, 660 So. 2d 
1174, 1176 (Fla. 5th DCA 1995)
10 Advisory Opinion to the Attorney General 
re Water and Land Conservation – Dedicates 
Funds to Restore Florida Conservation and 
Recreation Lands, 123 So. 3d 47, 52 (Fla. 2013)
11 City of Hialeah v. Delgado, 963 So. 2d 754, 
757 (Fla. 3d DCA 2007)
12 Abramowitz v. Glasser, 656 So. 2d 1332, 
1334 (Fla. 4th DCA 1995)
13 Advisory Opinion to the Attorney General 
re Florida Marriage Protection Amendment, 
926 So. 2d 1229, 1237-38 (Fla. 2006)
14 O’Connell v. Martin County, 84 So. 3d 463, 
465 (Fla. 4th DCA 2012)
15 Matheson v. Miami-Dade County, 187 So. 
3d 221, 226 (Fla. 3d DCA 2015)
16 Advisory Opinion to the Attorney General 
re Standards for Establishing Legislative Dis-
trict Boundaries, 2 So. 3d 175, 184-87 (Fla. 
2009)
17 Florida Hometown Democracy, Inc. v. 
Cobb, 953 So. 2d 666, 672-73 (Fla. 2007)
18 Askew v. Firestone, 421 So. 2d 151, 156 
(Fla. 1982)
19 Armstrong v. Harris, 773 So. 2d 7, 16-18 
(Fla. 2000)
20 Advisory Opinion to the Attorney General 
re Independent Non-Partisan Commission 
to Apportion Legislative and Congressional 
Districts Which Replaces Apportionment by 
Legislature, 926 So. 2d 1218, 1228-29 (Fla. 
2006)
21 Advisory Opinion to the Attorney General 
re 1.35% Property Tax Cap, Unless Voter 
Approved, 2 So. 3d 968, 974-76 (Fla. 2009)
22 Florida Dep’t. of State v. Florida State 
Conference of NAACP Branches, 43 So. 3d 662, 
668-69 (Fla. 2010)
23 Roberts v. Doyle, 43 So. 3d 654, 659-660 
(Fla. 2010)
24 Advisory Opinion to the Attorney General 
re Term Limits Pledge, 718 So. 2d 798, 804 
(Fla. 1998)
25 Kobrin v. Leahy, 528 So. 2d 392 (Fla. 3d 
DCA), rev. denied, 523 So. 2d 577 (Fla. 1988)
26 Falk v. City of Miami, 538 So. 2d 956, 957 
(Fla. 3d DCA 1989)
27 Florida Dep’t. of State v. Slough, 992 So. 
2d 142, 148 (Fla. 2008)
28 Volusia Citizens’ Alliance v. Volusia Home 
Builders’ Assn., 887 So. 2d 430, 431-32 (Fla. 
5th DCA 2004)
29 City of Miami v. Staats, 919 So. 2d 485, 487 
(Fla. 3d DCA 2005)
30 Florida Dep’t. of State v. Mangat, 43 So. 3d 
642, 648 (Fla. 2010)
31 West Palm Beach Ass’n of Firefighters, 
Local Union 727 v. Board of City Comm’rs of 
City of West Palm Beach, 448 So. 2d 1212, 1214 
(Fla. 4th DCA 1984)
32 Advisory Opinion to the Attorney General 
re Fish and Wildlife Conservation Commis-
sion, 705 So. 2d 1351, 1355 (Fla. 1998)

UNIQUE ISSUES
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When you register for or purchase a

FLORIDA BAR CLE
you now receive a searchable, downloadable

ELECTRONIC COURSE BOOK.

This document is sent to you via e-mail before a live course or 
upon your order of CDs and DVDs. Hard copies of the course book 
are still available for purchase separately (usually $60 per book).

The Bar’s CLE programs remain the same quality and low price 
as always, however, now the book format is your choice. For 
more information, please see course registration forms or visit 
www.floridabar.org/CLE.

Did you know?
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To register, log into The Florida Bar Members Portal at
www.member.floridabar.org, click Meetings/CLE Events

and scroll to the desired course.

The Florida Bar Continuing Legal Education Committee and the
City, County and Local Government Law Section present

Earn

hours of
CLE Credit!

8.5

Thursday, May 10, 2018
Omni ChampionsGate Orlando
1500 Masters Blvd.
ChampionsGate, FL 33896

Board certification review course for attorneys preparing to take the exam.  
The one day intensive course will cover: Home Rule and allocation of taxing 
powers, public finance, Sunshine Law and Public Records, ethics (general), 
public sector employment liability, eminent domain, ethics (Part 111, Chapter 
112, F.S.), procurement, sovereign immunity, land use, zoning and practice and 

procedures before local quasi-judicial and legislative government.

Course No. 2632R • Intermediate Level
Live and Webcast Presentation

City, County and Local 
Government Law Certification 

Review Course – 2018

1.5 Ethics
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To register, log into The Florida Bar Members Portal at
www.member.floridabar.org, click Meetings/CLE Events

and scroll to the desired course.

The Florida Bar Continuing Legal Education Committee and the
City, County and Local Government Law Section present

Earn

hours of
CLE Credit!

11

Friday, May 11, 2018 • 8:15 – 5:00
Annual Meeting, May 11, 2018
Saturday, May 12, 2018 • 8:15 – 12:00
Omni Championsgate Orlando
1500 Masters Blvd.
Championsgate, FL 33896

Course No. 2631R • Intermediate Level
Live Presentation

41st Annual Local 
Government Law in Florida 

and Annual Meeting

Certification Credit
City, County & Local Gov’t: 11.0 hours
State & Federal Gov’t & Administrative 

Practice: 11.0 hours

Note:  Discount provided when registering for both the Land Use and  
41st Annual Local Government Law in Florida seminars.

1.0 Ethics
1.5 Technology
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To register, log into The Florida Bar Members Portal at
www.member.floridabar.org, click Meetings/CLE Events

and scroll to the desired course.

The Florida Bar Continuing Legal Education Committee and the
City, County and Local Government Law Section present

Course No. 2629R • Intermediate Level
Live Presentation

Land Use 2018

Note:  Discount provided when registering for both the Land Use and  
41st Annual Local Government Law in Florida seminars.

Friday - Saturday, May 11-12, 2018
Omni Orlando Resort at  
   Championsgate
1500 Masters Blvd.
Championsgate, FL 33896

Certification Credit
City, County & Local Gov’t: 7.0 hours

State & Federal Gov’t & Administrative 
Practice: 7.0 hours

Earn

hours of
CLE Credit!

7
1.0 Ethics

City, County and LoCaL  
Government Law SeCtion  

of

the fLorida Bar


