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New Focus on an Old Topic: Is That 
Worker an Independent Contractor or 
Employee...?
by Glenn E. Thomas, Lewis, Longman & Walker, P.A.

“In theory there’s no difference 
between theory and practice. In 
practice there is.”

-Yogi Berra 
 Employers, both private and public, 
are keen to explore new strategies for 
avoiding the often unavoidable costs 
and liabilities associated with the hir-
ing of each new employee. One attrac-
tive option often exploited to save mon-
ey and circumvent liability is to label 

as an independent contractor a worker 
who would normally be designated as 
an employee. Although on average the 
hourly rate an employer ultimately 
ends up paying an independent con-
tractor may exceed the hourly rate 
paid to an employee, it typically costs 
an employer more to hire an employee 
to perform the same work.
 The hiring of an employee results 
in expenses beyond the hourly rate. 

Such expenses include employer-pro-
vided benefits, office space, train-
ing and equipment, Social Security 
and Medicare taxes, unemployment 
compensation insurance, and work-
ers’ compensation insurance. Extra 
expenses incurred by hiring an em-
ployee as opposed to procuring the 
services of an independent contractor 
can easily exceed 20% of payroll cost 
for that employee.

Chair’s Report
by James L. Bennett

 One of the benefits of being a mem-
ber of the CCLGL section is that net-
working among our peers, talking 
through the listserv and reading the 
Agenda gives us the opportunity to 
learn that we are in more trouble than 
we thought we were. I’m talking about 
those time when someone asks, “How 
are you guys going to handle X?”  “Or 
what advice are you giving on that 
new X that just came out.” And you 
don’t know how to spell X much less how 
you are going to handle or give advise 
on something you know nothing about. 
It has happened to all of us so we know 
we are in understanding company when 
we ask to be brought up to speed.
 The “Waving the Red Flag” article 

in this issue is such a topic. I recall 
talking to a lawyer who asked ques-
tions about the Red Flag Rule in a 
meeting of local government attor-
neys and to quote him: “It blew by 
them like so many tumbleweeds.” 
They had never heard of it before. 
Now you will get the latest.
 Similarly, the question “who are 
those guys” becomes another learn-
ing opportunity when the answer 
requires that you be familiar with the 
legal distinctions between employees 
and independent contractors. More 
help on the way in the Agenda.
 As in all matters local govern-
ment, our collective strength carries 
us through these turbulent times and 

the City County and Local Governe-
ment Law section is the place to tap 
into that strength.
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Waving the Red Flags: Local Government 
Obligations under the Red Flags Rule1

by Jeannine S. Williams

 There is good news and bad news. 
The bad news is that some of you 
are asking yourselves, “What in the 
world is the Red Flags Rule?” No 
need to panic. The good news is that 
the Federal Trade Commission (FTC) 
has suspended the enforcement of the 
Red Flags Rule (Rule) until June 1, 
2010. You have plenty of time to fin-
ish this article, research the Rule and 
advise your agency of its obligations, 
if any.
 The Red Flags Rule is actually a 
combination of rules issued by the 
FTC, the federal bank regulatory 
agencies and the National Credit 
Union Administration in accordance 
with the Fair and Accurate Credit 
Transaction Act of 2003.2 The Rule 
requires that financial institutions 
and creditors with covered accounts 
develop and implement written iden-
tity theft prevention programs. These 
programs were supposed to be in 
place by November 1, 2008. Because 
so many agencies were unaware that 
the Rule applied to them, or chal-
lenged whether the Rule should apply 
to them,3 the FTC has suspended en-
forcement of the Rule several times. 
The latest suspension came in Octo-
ber of last year and delays enforce-
ment until June 1, 2010.

 The Rule was created to combat 
the vast amount of identity theft 
that has become prevalent across 
the world. Millions of consumers have 
their identity stolen each year. Iden-
tity thieves steal personal identifying 
information from consumer accounts 
and use the information to open new 
credit accounts and misuse existing 
accounts. Often, thieves establish 
water, electric or other utility service 
which can be used to obtain a drivers’ 
license or apply for government ben-
efits. In response to this devastating 
crime, the federal government has 
enlisted financial institutions and 
creditors with covered accounts to 
join the fight to detect, prevent, and 
mitigate instances of identity theft.

Does the Red Flags Rule Apply?
 Why is this relevant to local govern-
ments? The Rule applies to creditors 
that are subject to the administrative 
enforcement of the FTC pursuant to 
15 U.S.C. 1681(s)(a)(1).4 Section 1681s 
grants the FTC enforcement powers 
over any person that is engaged in 
commerce, including governments.5 
The Rule explicitly states that the 
definition of creditor includes utility 
companies.6 If a utility regularly bills 
customers after services are provided, 

the utility is a creditor and must 
comply with the Rule for its covered 
accounts.
 Under the Rule, a covered account 
is an account “primarily for personal, 
family or household purposes, that 
involves or is designed to permit 
multiple payments or transactions,” 
or “any other account . . . for which 
there is a reasonably foreseeable risk 
to customers or to the safety and 
soundness of the financial institu-
tion or creditor from identity theft.”7 
The Rule specifically includes util-
ity accounts and mortgage loans in 
the definition of covered accounts.8 
Therefore, in addition to government 
utility accounts, government-assisted 
mortgage loan accounts may also 
bring a local government under the 
umbrella of the Rule.

Identity Theft Prevention Pro-
grams
 Once you deduce that your agency 
is a creditor with a covered account, 
the agency is required to implement 
an identity theft prevention program 
(Program) to identify and address 
the Red Flags that could indicate 
identity theft. The Rule defines a 
Red Flag as “a pattern, practice, or 
specific activity that indicates the 
possible existence of identity theft.”9 
Each Program must contain reason-
able policies and procedures to: (1) 
identify relevant Red Flags for new 
and existing covered accounts; (2) 
detect Red Flags; (3) respond ap-
propriately to any Red Flags that 
are detected to prevent and mitigate 
identity theft; and (4) ensure that the 
Program is updated periodically to 
reflect changes in risks to customers 
or to the safety and soundness of the 
creditor.10

 The Rule does not require a specific 
practice or procedure. The FTC has 
opined that it will assess compli-
ance based on the reasonableness of 
the agency’s policies and procedures 
which should be based upon the size 
and complexity of the agency’s op-
erations and account systems and 
the nature and scope of its activities. 
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The Rule’s obligations are based on 
risk. The steps that an agency must 
take to identify Red Flags should be 
commensurate with the risk that the 
agency encounters.
 A particular person, committee 
or department should have the des-
ignated responsibility for develop-
ing, implementing and updating the 
Program to reflect changes in risks 
to customers. This person or body 
should be responsible for the Pro-
gram administration, ensuring ap-
propriate training of staff, reviewing 
any staff reports regarding the detec-
tion of Red Flags and the steps for 
preventing and mitigating identity 
theft, determining which steps of 
prevention and mitigation should be 
taken in particular circumstances 
and considering periodic changes to 
the Program.11 At least annually, the 
agency should review its experiences 
with identity theft situations, changes 
in identity theft methods, changes in 
identity theft detection and preven-
tion methods and changes in types 
of accounts the agency maintains. If 
warranted, the agency should update 
the Program.12

Identify and Detect Red Flags
 In order to identify relevant Red 
Flags, an agency should consider the 
types of accounts that it offers and 
maintains, the methods it provides 
to open its accounts, the methods it 
provides to access its accounts, and 
any previous experiences with iden-
tity theft. Potential Red Flags can 
include: reports of fraud, alerts or 
notices from a credit agency; notices 
from law enforcement or customers 
regarding identity theft; the presen-
tation of suspicious documents such 
as a document or card that appears 
to be forged, altered or inauthentic; or 
suspicious address changes.13 Other 
sources of Red Flags may include 
notifications that a customer is not 
receiving mail, breach of the agency’s 
computer system security, or unau-
thorized access to or use of customer 
account information.14

 There are a myriad of ways to de-
velop programs to detect Red Flags. 
Some examples are to require cer-
tain identifying information such as 
name, date of birth, residential or 
business address, driver’s license or 
other identification prior to creating 
an account or to verify the customer’s 
identity each time information is dis-

cussed regarding the account. Other 
examples include: to verify the iden-
tification of customers if they request 
information; to verify the validity of 
requests to change billing addresses; 
and to verify changes in banking 
information given for billing and pay-
ment purposes.15

Prevent and Mitigate Identity 
Theft
 Once Red Flags are suspected 
or confirmed, an agency must re-
spond to appropriately prevent and 
mitigate identity theft. The agency 
should continue to monitor the ac-
count for evidence of identity theft, 
contact the customer if any changes 
are noted, change any passwords 
or other security devices that per-
mit access to accounts, notify law 
enforcement, or determine that no 
response is warranted under the 
particular circumstances.16

 Each agency should also take steps 
with respect to its internal operating 
procedures to protect customer iden-
tifying information. This includes 
names, addresses, telephone num-
bers, social security numbers, dates 
of birth, government issued driver’s 
licenses or employer or taxpayer 
identification numbers. An agency 
should require and keep only the 
kinds of customer information that is 
necessary.  For the information that 
must be kept, an agency must ensure 
complete and secure destruction of 
paper documents and computer files 
containing customer information. To 
the extent possible, offices should be 
clear of papers containing customer 
information. It is also a good practice 

to require that office computers are 
password protected.

Waving your Red Flags
 As indicated in the beginning of 
this article, there is no need to panic. 
Most agencies already have policies 
and procedures in place that satisfy 
many of the Red Flags Rule require-
ments. All that is necessary is to 
identify these rules in a particular 
identity theft prevention program as 
described previously. Implementing 
the program will require some con-
sideration by various people within 
the agency, including the agency 
head, managers, IT workers and, of 
course, front line customer service 
representatives. All agencies should 
take the Red Flags Rule as an op-
portunity to improve operations and 
protect citizens and their personal 
information.

Endnotes:
1 The Red Flags Rule, 16 C.F.R. §681.2, imple-
ments §114 of the Fair and Accurate Credit 
Transactions Act of 2003.
2 Pub. L. No. 108-159, 117 Stat. 1952 (December 
4, 2003).
3 The American Bar Association successfully 
challenged the application of the Rule to law-
yers. See ABA v FTC, Civil Action No. 09-1636 
(RBW).
4 16 C.F.R. §681.2(a) (2009).
5 See 15 U.S.C.A. §1681(a)(1) (West 2009).
6 16 C.F.R. §681.2(5) (2009).
7 16 C.F.R. §681.2(b)(3)(i)-(ii) (2009).
8 See 16 C.F.R. §681.2(b)(3)(i) (2009).
9 16 C.F.R. §681.2(b)(9) (2009).
10 See 16 C.F.R. §681.2(c)(2) (2009).
11 See 16 C.F.R. §681.2(e)(1)-(4) (2009).
12 See 16 C.F.R. Pt 681, App. A (2009).
13 Id.
14 Id.
15 Id.
16 Id.

Talk in complete confidence with someone about 
your law practice — someone whose alcoholism, 
drug addiction, gambling, depression, stress, 
or other psychological problems may have been 
worse than yours; someone who can tell you what 
these problems did to his or her practice, family and 
health... someone to listen with an understanding 
heart who won’t judge or condemn.

Talk frankly with a person who is solving problems just like yours and 
is living happily and usefully — at no cost to you.

Florida Lawyers Assistance, Inc.
(800) 282-8991 • e-mail: mail@fla-lap.org

Telephone anytime in confidence.
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EXECUTIVE COUNCIL SCHEDULE

SEMINAR SCHEDULE

May 6, 2010
Don CeSar Hotel

St. Pete Beach

ANNUAL MEETING
May 7, 2010

Don CeSar Hotel
St. Pete Beach

2010 Certification Review Course
May 6, 2010

Don CeSar Beach Resort
St. Pete Beach

Land Use Seminar
May 6, 2010

Don CeSar Beach Resort
St. Pete Beach

33rd Annual Local Government Law in Florida
May 7-8, 2010

Don CeSar Beach Resort
St. Pete Beach

Legal 
Community 

Can Assist in 
Haiti Relief

As Florida’s legal community, 
we have an opportunity to 
assist the people of Haiti in 
their recovery and rebuilding 
efforts. The American Red 
Cross has set up an account 
to receive donations from 
all members of The Florida 
Bar directed to relief and 
development efforts in Haiti. 
Assistance provided by the 
American Red Cross may 
include sending relief supplies, 
mobilizing relief workers and 
providing financial resources.

The Florida Bar International 
Law Section is leading this 
effort and is seeking the help 
and support of every Florida 
Bar member, section and vol-
untary bar association. 

To donate, please visit: http://
american.redcross.org/florida-
bar-emp 

Any donation amount will 
help make a difference. The 
International Law Section is 
encouraging its members to 
donate the equivalent of one 
billable hour. Given our num-
bers, this effort by Florida’s 
legal profession can raise mil-
lions of dollars. Together, we 
have that power!

Jesse Diner
President, The Florida Bar

Francisco A. Corrales
Chair, The Florida Bar 

International Law Section

2010
Calendar of Events
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The Florida Bar Continuing Legal Education Committee and the
City, County and Local Government Law Section present

City, County and Local Government Law 
Certification Review Course 2010
COURSE CLASSIFICATION: ADVANCED LEVEL

One Location: Thursday, May 6, 2010
Don CeSar Beach Resort • 3400 Gulf Boulevard 
St. Pete Beach, Florida 33706 • (727) 367-3609

Course No. 1025R

CLE CREDITS
CLER PROGRAM
(Max. Credit: 8.0 hours)

General: 8.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 8.0 hours)

City, County & Local Government: 8.0 hours
Seminar credit may be applied to satisfy CLER / Certification require-
ments in the amounts specified above, not to exceed the maximum 
credit. See the CLE link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your 
Florida Bar News or available in your CLE record on-line) you will be 
sent a Reporting Affidavit if you have not completed your required hours 
(must be returned by your CLER reporting date). 

8:10 a.m. – 8:30 a.m.  Late Registration

8:30 a.m. – 8:35 a.m.
Welcome
James L. Bennett, County Attorney, Pinellas County
Chair; City, County and Local Government Law Section

8:35 a.m. – 9:05 a.m.
Public Finance
Grace E. Dunlap, Bryant Miller Olive, P.A., Tampa
Alexandra M. MacLennan, Squire, Sanders & Dempsey, Tampa

9:05 a.m. – 9:35 a.m.
Conflicts of Interest/Financial Disclosure
C. Christopher “Chris” Anderson, III, Commission on Ethics, 

Tallahassee

9:35 a.m. – 10:15 a.m.
Ethics
Honorable James R. Wolf, First District Court of Appeal, Tallahassee

10:15 a.m. – 10:30 a.m.  Break

10:30 a.m. – 11:30 p.m.
Public Sector Employment Liability
Erin G. Jackson, Thompson, Sizemore, Gonzalez, Tampa

11:30 a.m. – 12:15 p.m.
Eminent Domain
Mary J. Dorman, Dorman & Gutman, Tampa

12:15 p.m. – 1:30 p.m.  Lunch (included in registration)

1:30 p.m. – 2:15 p.m.
Sunshine Law and Public Records Law
Patricia R. Gleason, Director of Cabinet Affairs, Governor’s 

Office, Tallahassee

2:15 p.m. – 3:00 p.m.
Home Rule and Allocation of Taxing Powers
Robert L. Nabors, Nabors, Giblin & Nickerson, Tallahassee

3:00 p.m. – 3:15 p.m.  Break

3:15 p.m. – 3:45 p.m.
Procurements
Susan Churuti, Bryant Miller Olive, P.A., Tampa
Frederick J. Springer, Bryant Miller Olive, P.A., Tallahassee

3:45 p.m. – 5:00 p.m.
Land Use/Zoning and Practice & Procedures Before Local 
Government Legislative and Quasi-Judicial Bodies
Mark P. Barnebey, Kirk Pinkerton, Bradenton
Herbert “Herb” W.A. Thiele, County Attorney, Leon County

6:30 p.m. – 8:00 p.m.
Chairs Reception - All section members, seminar attendees, 
and guests are welcome (included in registration)

CITY, COUNTY AND LOCAL GOVERNMENT 
LAW SECTION

James L. Bennett, Clearwater — Chair
Vivien J. Monaco, Orlando — Chair-elect

Jewel White Cole, Clearwater — CLE Chair
Herbert W.A. Thiele, Tallahassee — Program Chair

CLE COMMITTEE
Paul H. Chipok, Orlando, Chair

Terry L. Hill, Director, Programs Division

COURSE BOOKS: COURSE BOOKS WILL BE MAILED TO 
ALL REGISTRANTS PRIOR TO THE REVIEW COURSE BUT 
NOT AFTER March 26, 2010. IF YOU REGISTER AFTER  
March 26, 2010 YOU WILL RECEIVE THE COURSE BOOK 
ON-SITE ONLY. Bring your book with you or you will be 
required to purchase the book on-site if you desire a copy 
during the review course. A limited number of books will be 
available on-site.

Those who have applied to take the certification exam may 
find this course a useful tool in preparing for the exam. It is 
developed and conducted without any involvement or endorse-
ment by the BLSE and/or Certification committees. Those 
who have developed the program, however, have significant 
experience in their field and have tried to include topics the 
exam may cover. Candidates for certification who take this 
course should not assume that the course material will cover 
all topics on the examination. 
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REFUND POLICY: Requests for refund or credit toward the purchase of the audio CD or course books of this program must be in 
writing and postmarked no later than two business days following the course presentation. Registration fees are non-transferrable, 
unless transferred to a colleague registering at the same price paid. A $25 service fee applies to refund requests. Registrants who do 
not notify The Florida Bar by 5:00 p.m., April 30, 2010 that they will be unable to attend the seminar, will have an additional $80 retained. 
Persons attending under the policy of fee waivers will be required to pay $80.

HOTEL RESERVATIONS: A block of rooms has been reserved at the Don CeSar Beach Resort, at the rate of $189 single/double 
occupancy. To make reservations, call the Don CeSar Beach Resort directly at (800) 282-1116. Reservations must be made by 4/12/10 
to assure the group rate and availability. After that date, the group rate will be granted on a “space available” basis.

Register me for the “City, County and Local Government Law Certification Review Course 2010” 
Seminar
ONE LOCATION: (169) DON CESAR RESORT, ST. PETE BEACH (May 6, 2010)
TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department: 651 
E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information 
filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.

Name _________________________________________________________Florida Bar # ______________________________

Address ________________________________________________________________________________________________

City/State/Zip ______________________________________________________ Phone # ______________________________
RTL: Course No. 1025R 

REGISTRATION FEE (CHECK ONE):
 Member of the City, County and Local Government Section: $246
 Non-section member: $271
 Full-time law college faculty or full-time law student: $216
 Persons attending under the policy of fee waivers: $80
 Includes Supreme Court, DCA, Circuit and County Judges, Magistrates, Judges of Compensation Claims, Administrative Law Judges, and full-time legal aid 

attorneys if directly related to their client practice. (We reserve the right to verify employment.) Fee Waivers are only applicable for in-person attendees.

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Advance registration only. Fax to 850/561-5816.)
  MASTERCARD  VISA  DISCOVER  AMEX       Exp. Date: ____/____ (MO./YR.)

Signature: ________________________________________________________________________________________________

Name on Card: _____________________________________________ Billing Zip Code: _________________________________

Card No. _________________________________________________________________________________________________



COURSE BOOK — AUDIO CD — ON-LINE
Private taping of this program is not permitted. Delivery time is 4 to 6 weeks after 5/7/10. TO ORDER AUDIO CD OR COURSE 
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax to the price of tapes or books. 
Tax exempt entities must pay the non-section member price.

Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization, the 
course book/tapes must be mailed to that organization and not to a person. Include tax-exempt number beside organization’s name on the order form.

 Check here if you require special attention or 
services. Please attach a general description of your 
needs. We will contact you for further coordination.

❑  AUDIO CD
(includes course book)
$246 plus tax (section member)
$271 plus tax (non-section member)

TOTAL $ _______

❑  COURSE BOOK ONLY
Cost $100 plus tax
(Certification/CLER credit is not awarded for the purchase of the 
course book only.)

TOTAL $ _______

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/
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NEW FOCuS
from page 1

 Flexibility in staffing decisions is 
another benefit of the independent 
contractor. Independent contractors 
can be engaged for a specific task or 
project, after which the relationship 
terminates; whereas termination of 
an employee is often an emotional and 
costly experience, frequently resulting 
in litigation.
 Employees are protected from em-
ployer action by an abundance of state 
and federal laws, including wage and 
hour, labor union, worker’s compensa-
tion, and civil rights laws. Employees 
may also be able to sue their employers 
for wrongful termination. Another ben-
efit of hiring an independent contrac-
tor is that the relationship between an 
employer and an independent contrac-
tor is governed by the terms of the con-
tract and only rarely do employment 
laws affect that relationship.
 Considering the many benefits as-
sociated with hiring an independent 
contractor as opposed to an employee, 
it is not surprising that employers 
often go to great lengths to avoid the 
employee/employer relationship when 
making hiring decisions. And as ad-
ditional labor regulations and taxes 
make hiring additional employees 
even more unattractive, employers 
are testing the bounds of misclas-
sification in order to assign duties 
typically performed by employees to 
“independent contractors.”
 Some employers operate under 
the mistaken presumption that an 
independent contractor relationship 
is created by agreement of the par-
ties. In fact, auditors will give very 
little weight to the classification des-
ignated in a contract. If a worker is an 
employee, it is of little note that the 
parties have elected the classification 
of independent contractor. The auditor 
will deem the individual an employee 
and the auditing agency will impose 
substantial financial hardship in the 
form of back taxes, Social Security, un-
employment and workers’ compensa-
tion. In addition, certain rights under 
federal law, such as the Fair Labor 
Standards Act, may not be contracted 
away.1 Consequently, an employee who 
signed a contract agreeing that he or 

she is an independent contractor may 
later bring an action for unpaid wages 
and overtime.
 That the Internal Revenue Service 
takes a dim view of independent con-
tractor relationships that are improp-
erly classified should not be surprising. 
The federal government has an inter-
est in seeing as many workers as pos-
sible classified as employees, because 
the more workers who are classified as 
employees, the more tax and insurance 
money received by the government. 
The Office of Management and Budget 
estimates that misclassification could 
be costing the Treasury approximately 
$7 billion in receipts over the next ten 
years.2
 In recent years, the federal gov-
ernment, through the Department 
of Labor (DOL) and IRS, has been 
conducting audits to scrutinize em-
ployers who have been misclassifying 
employees as independent contractors. 
These reviews have not been limited 
to larger, private employers where it 
would seem the most fertile ground for 
systemic abuses in misclassification 
might exist. Indeed, local governments 
within the state of Florida have been 
audited and misclassifications have 
been found with considerable financial 
consequence.
 Any number of federal agencies 
may conduct an audit if they believe 
an employer has misclassified its em-
ployees as independent contractors. 
Employers may face an audit from the 
IRS; the Department of Labor, which 
enforces federal minimum wage and 
hour laws; the National Labor Rela-
tions Board, which enforces employees’ 
rights to form a union; or the Occupa-
tional Safety and Health Administra-
tion, which enforces workplace safety 
laws.
 The problem of misclassification 
has started to receive attention from 
the White House, which is now taking 
additional steps to correct the problem. 
In its Budget summary, the Office of 
Management and Budget cites the 
deprivation of benefits for employees, 
such as overtime and unemployment 
as the motivation for a coming crack 
down on misclassification. As part of 
the 2011 Budget, the Departments 
of Labor and Treasury are pursuing 
a joint proposal that would eliminate 
what the White House perceives as 
incentives for employers to misclas-
sify their employees. The Joint pro-

posal would enhance the ability of both 
agencies to penalize employers who 
misclassify and restore protections to 
employees who have been denied them 
because of improper classification. The 
Budget includes an additional $25 
million for DOL to hire 100 additional 
enforcement personnel and for grants 
to boost the states’ incentives and abil-
ity to assist in enforcement.
 To avoid or minimize the harsh 
remedies of an enforcement action, 
governmental employers should re-
view current and future contracts to 
determine if employees have been or 
may be misclassified as independent 
contractors.
 The “Test” Generally a worker is 
an independent contractor if the per-
son or entity for whom the services are 
performed has the right to control or 
direct only the result of the work, and 
not the means and methods of accom-
plishing the result. For FICA purposes, 
an individual is an employee if, under 
the common law rules applicable in 
determining the employer-employee 
relationship, the individual has the 
status of employee.3 The general rule 
for determining whether an individual 
has the “status of employee” is that 
an employment relationship exists 
when the person for whom services 
are performed has the right to control 
and direct the individual who performs 
the services, not only as to the result, 
but also with respect to the details and 
means by which the result is accom-
plished. To demonstrate an employer-
employee relationship it is not neces-
sary to demonstrate actual control by 
an employer; it is enough to show the 
right to control.4 Such determinations 
are arrived at on a case-by-case basis, 
by reviewing all relevant facts and 
circumstances.
 Until recently the Internal Revenue 
Service employed a twenty question 
common law test to determine whether 
an individual was an employee or an 
independent contractor. Not all of the 
twenty common law factors may ap-
ply in any given situation. In addi-
tion, the weight assigned to a specific 
factor will vary depending upon the 
circumstances. As mentioned previ-
ously, the classification applied by the 
parties is not a significant factor. If 
an employment relationship exists, it 
is irrelevant whether the employee is 
called an independent contractor.
 Recently the IRS replaced the 

continued, next page
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“twenty factors” test with a more con-
densed analysis. However, the “twenty 
factors” test is still widely cited and 
because they were integrated into the 
current common law test, the factors 
are instructive.

‘Twenty Factors’ Test
 1. Instructions: Employees receive 
instructions about when, where and 
how the work is to be performed. In-
dependent contractors are generally 
not required to follow instructions as 
to the details or methods of the work.
 2. Training: Employees often receive 
training from the employer or are re-
quired to take specific training courses 
prior to or as a part of their employ-
ment. In contrast, independent contrac-
tors generally do not receive training 
by the hiring entity, and use their own 
methods to complete the work.
 3. Work essential to operation: 
An employee’s services are merged 
into the employer’s overall operation 
and are essential to the operation. An 
independent contractor’s services are 
not an integral part of the operation, 
and are generally separate from the 
client’s business and are not integrat-
ed or merged into it.
 4. Services rendered personally: 
Employees do not hire their own sub-
stitutes or delegate work to them. An 
independent contractor may hire oth-
ers to do the job and need not perform 
services personally.
 5. Hiring and supervising as-
sistants: An employee may act as a 
supervisor, but assistants are paid by 
the employer. Independent contrac-
tors select, hire, pay, and supervise 
assistants and are responsible for the 
results of their work.
 6. Continuing relationship: An 
employee will generally continue to 
work for the same employer indefinite-
ly, until the employment relationship is 
terminated. An independent contractor 
is usually hired to do a job of a specified 
duration that is typically set forth in 
a written agreement, and there is no 
expectation of continued work beyond 
the term of the agreement except as 
provided in the agreement.
 7. Hours of work: Employees work 
during hours and days as set by the em-

ployer. An independent contractor works 
the days and hours he or she chooses.
 8. Full-time service: Employees 
ordinarily devote full-time service to 
the employer, or the employer may 
have a priority on the employee’s time. 
An independent contractor generally is 
not required to devote full-time service 
to one person or entity.
 9. Location of service: An em-
ployer has the right to mandate where 
services are performed. Independent 
contractors may ordinarily work 
where they choose, often away from 
the client’s place of business.
 10. Order of work: An employee 
performs services in the order or se-
quence set by the employer. This shows 
control by the employer. An indepen-
dent contractor determines the order 
and sequence in which they will per-
form their work.
 11. Interim reports: Employees 
may be required to submit regular 
oral or written reports about work in 
progress. An independent contractor is 
usually not required to submit regular 
oral or written reports about work in 
progress.
 12. Regular pay: An employee is 
generally paid in regular amounts at 
stated intervals, (e.g., an hourly rate 
for work performed during specified 
pay periods). An independent con-
tractor is typically paid by the job or 
on a fee basis.
 13. Expenses: An employee’s busi-
ness expenses are either paid directly 
or reimbursed by the employer. In-
dependent contractors are generally 
responsible for their own business 
expenses, although certain expense 
items may be reimbursed pursuant to 
an agreement with the client.
 14. Tools and equipment: Em-
ployees are furnished by their em-
ployer with the tools, materials, and 
equipment necessary to perform his 
or her job. An independent contractor 
will generally provide all of the tools 
and equipment necessary to complete 
the job.
 15. Significant investment: Em-
ployees generally have little or no 
investment in the business, and are 
economically dependent on the em-
ployer. Independent contractors will 
normally have a substantial financial 
investment in their business.
 16. Profit or loss: Employees are 
paid for services rendered and do not 
realize a profit or loss in the employer’s 
business. An independent contractor 

can either realize a profit or suffer a 
loss depending on the management of 
expenses and revenues.
 17. Multiple firms: An employee 
ordinarily works for one employer at 
a time and may be prohibited from 
joining a competitor. An independent 
contractor often works for more than 
one client or firm at the same time 
and is not restricted from serving ad-
ditional clients.
 18. Services available to the 
public: An employee does not make 
his or her services available to the 
public except through the employer’s 
company. An independent contractor 
may advertise services to the general 
public, have business signs, possess a 
business license and keep an office.
 19. Ability to fire: An employee 
can generally be discharged at any 
time without liability on the employ-
er’s part. In contrast, an independent 
contractor who is performing the job 
satisfactorily cannot be fired without 
liability for breach of contract.
 20. Ability to quit: An employee 
may quit work at any time without 
liability on the employee’s part. An in-
dependent contractor is legally respon-
sible for job completion and becomes 
liable for breach of contract if he or she 
does not complete the job.

New IRS Common Law Test
 The IRS has recently attempted 
to simplify and refine the common 
law independent contractor test. It 
has consolidated the twenty factors 
by organizing them into three main 
groups with eleven tests. Facts that 
provide evidence of the degree of con-
trol and independence fall into three 
categories:
 • Behavioral: Does the employer 
control or have the right to control 
what the worker does and how the 
worker does his or her job?
 • Financial: Are the business as-
pects of the worker’s job controlled by 
the payer? (These include things like 
how the worker is paid, whether ex-
penses are reimbursed, who provides 
tools/supplies, etc.)
 • Type of Relationship: Are there 
written contracts or employee type 
benefits (i.e. pension plan, insurance, 
vacation pay, etc.)? Will the relation-
ship continue and is the work per-
formed a key aspect of the business?

 There is no specific number of fac-
tors that determine whether a worker 
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continued, next page

is an employee or an independent 
contractor, and no one factor stands 
alone in making such a determination. 
Moreover, factors which are relevant 
in one situation may not be relevant 
in another, or may hold considerably 
less weight. The key is to consider the 
factors in view of the circumstances of 
the entire relationship. 

Behavioral Control
 Behavioral control refers to facts 
that show whether there is a right to 
direct or control how the worker does 
the work. A worker is an employee 
when the business has the right to di-
rect and control the worker. The busi-
ness does not have to actually direct or 
control the way the work is done – as 
long as the employer has the right to 
direct and control the work.
 The behavioral control factors fall 
into the categories of
 • Type of instructions given
 • Degree of instruction
 • Evaluation systems
 • Training

 Types of instructions given: This 
may be the single most important 
point of analysis in determining the 
appropriateness of a classification. An 
employee is generally subject to the 
employer’s instructions about when, 
where, and how to work. All of the 
following are examples of types of in-
structions about how to do work.
 • When and where to do the work.
 • What tools or equipment to use.
 • What workers to hire or to assist 
with the work.
 • Where to purchase supplies and 
services.
 • What work must be performed by 
a specified individual.
 • What order or sequence to follow 
when performing the work.

 As a starting point in its analysis, an 
auditing agency may look to where the 
work is performed. If the work is per-
formed on the premises of the employer, 
that factor will suggest control over the 
worker, especially if it is possible for the 
work to be done from another location.5 
So, as an easy starting point for self-
evaluation, an employer should look 
to where an individual is working. If a 
contract requires an individual to work 
at the employer’s place of business, 
an employment relationship may be 
inferred unless other factors clearly in-
dicate otherwise. If a true independent 

contractor relationship is desired, a 
contract should not require a worker’s 
presence, unless entirely unavoidable 
due to the circumstances of the work 
performed. Phrases such as “on-site” or 
“in-house” should be avoided.
 Set hours of work will also indicate 
control and the existence of an employ-
ment relationship. A true indepen-
dent contractor will typically not be 
bound by specific hours. If a contract 
indicates that a worker is to be “avail-
able” during the employer’s hours of 
operation, this will indicate control 
sufficient to suggest an employment 
relationship.6
 An employer should look to the 
degree of control it may have over 
how duties are to be performed. If an 
employer requires a worker to comply 
with specific instructions about how 
to complete a certain task or if a con-
tract specifies that the employer has 
a “right” to require compliance with 
instructions on how, when or where 
services are to be performed, such a 
provision will strongly suggest an em-
ployee relationship.g As a general rule, 
if you wish to control anything beyond 
the outcome, you should strongly con-
sider hiring an employee.
 If the worker hires, supervises and 
pays his or her own assistants, or pro-
vides supplies and equipment nec-
essary to complete the work, these 
factors that will suggest an indepen-
dent contractor status. However, if the 
employer provides the materials and 
labor necessary to do a job, an employ-
ment relationship will be inferred.7
 Degree of instruction: The more 
detailed the instructions provided to 
a worker, the more control the em-
ployer exercises over the worker. More 
detailed instructions indicate that the 
worker is an employee.  Less detailed 
instructions reflects less control, indi-
cating that the worker is more likely 

an independent contractor.
 Evaluation system: If an evalua-
tion system measures the details of 
how the work is performed, then these 
factors would point to an employee. If 
the evaluation system measures just 
the end result, then this can point to 
either an independent contractor or an 
employee.
 Training: Employer-provided train-
ing on how to do a specific job indicates 
that the employer wants the task com-
pleted in a particular way and is strong 
evidence that the worker is an em-
ployee. Periodic or on-going training 
about the employer’s procedures and 
methods is even stronger evidence of 
an employer-employee relationship.

Financial Control
 Financial control refers to facts that 
show whether or not the person for 
whom work is performed has the right 
to control the economic aspects of the 
worker’s job. These factors fall into the 
following categories:
 • Significant investment
 • Unreimbursed expenses
 • Opportunity for profit or loss
 • Services available to the market
 • Method of payment

 Significant investment: An indepen-
dent contractor often has a significant 
investment in the equipment or fa-
cilities he or she uses in working for 
someone else.  However, in many oc-
cupations, such as construction, work-
ers spend thousands of dollars on the 
tools and equipment they use and are 
still considered to be employees. There 
are no precise dollar limits that must 
be met in order to have a significant 
investment. Furthermore, a signifi-
cant investment is not necessary for 
independent contractor status as some 
types of work simply do not require 
large expenditures. Generally, a lack 
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of investment by a worker in facilities 
or equipment indicates dependence on 
the employer for required facilities or 
equipment, and under such circum-
stances an employee relationship will 
be inferred.9
 Unreimbursed expenses: Indepen-
dent contractors are more likely to have 
unreimbursed expenses than are em-
ployees. Fixed ongoing costs that are 
incurred regardless of whether work 
is currently being performed are espe-
cially important. However, employees 
may also incur unreimbursed expenses 
in connection with the services that 
they perform for their business.
 Opportunity for profit or loss: The 
opportunity to make a profit or loss is 
another important factor.  If a worker 
has a significant investment in the 
tools and equipment used and if the 
worker has unreimbursed expenses, 
the worker has a greater opportunity 
to lose money (i.e., their expenses will 
exceed their income from the work).  
Having the possibility of incurring a 
loss indicates that the worker is an 
independent contractor. Generally a 
worker who cannot realize a profit or 
suffer a loss is an employee.10

 Services available to the market: An 
independent contractor is generally 
free to seek out additional business 
opportunities. Independent contrac-
tors often advertise, maintain a visible 
business location, and are available 
to work in the relevant market.11 It 
is important to note, however, that 
the fact an individual performs ser-
vices for more than one entity is not 
necessarily indicative of independent 
contractor status. Employers should 
avoid contract provisions restricting in 
any way the ability of the independent 
contractor to engage additional clients. 
Employers should also avoid contract 
language that suggests that the em-
ployer is the contractor’s “primary” 
client or it is to receive “priority” over 
other clients.
 Method of payment: An employee is 
generally guaranteed a regular wage 
amount for an hourly, weekly, or other 
period of time. This usually indicates 
that a worker is an employee, even 
when the wage or salary is supplement-
ed by a commission. An independent 

contractor is usually paid a specified 
fee for the job.12 However, it is common 
in some professions, such as law, to pay 
independent contractors hourly.

Type of Relationship
 Type of relationship refers to facts 
that show how the two parties perceive 
their relationship to each other. These 
factors generally fall into the following 
four categories.
 • Written contracts
 • Employee benefits
 • Permanency of the relationship
 • Services provided as key activity 
of the business

 Written contract: Although a con-
tract may state that the worker is an 
employee or an independent contrac-
tor, this is not sufficient to determine 
the worker’s status. The IRS is not 
required to follow a contract provision 
stating that the worker is an indepen-
dent contractor, responsible for pay-
ing his or her own payroll taxes. How 
the parties work together determines 
whether the worker is an employee or 
an independent contractor.
 Employee benefits: Employee ben-
efits include things like insurance, 
pension plans, paid vacation, sick days, 
and disability insurance. Businesses 
generally do not grant these benefits 
to independent contractors. However, 
the lack of these types of benefits does 
not necessarily mean the worker is an 
independent contractor.
 Permanency of the relationship: 
A continuing relationship between 
a worker and the person for whom 
services are performed is generally 
considered evidence that the intent 
was to create an employer-employee 
relationship. If the employer has the 
right to discharge a worker, an em-
ployment relationship is indicated. 
However, an independent contractor 
generally cannot be terminated so 
long as the contract specifications are 
being met.13 Similarly, an independent 
contractor does not have the right to 
terminate the relationship with an 
employer until the terms of the con-
tract have been met. A worker with the 
ability to terminate his relationship at 
will with the person for whom services 
are provided is an employee.14

 Services provided as a key activity 
of the business: If a worker provides 
services that are a key aspect of the 
business, it is more likely that the 

business will have the right to direct 
and control his or her activities.  For 
example, if a law firm hires an at-
torney, it is likely that it will present 
the attorney’s work as its own and 
would have the right to control or di-
rect that work. This would indicate 
an employer-employee relationship. 
When the success or continuation of 
a business depends to an appreciable 
degree upon the performance of cer-
tain services, the workers who perform 
those services will generally be subject 
to control and an employment relation-
ship may be inferred.15

Conclusion
 While a complete analysis of the 
relationship between a worker and 
employer is indispensable for deter-
mining potential liability for misclas-
sification, much can be learned from 
simply considering the general rule of 
classification. An employment relation-
ship exists when the person for whom 
services are performed has the right to 
control and direct the individual who 
performs the services, not only as to 
the result, but also with respect to the 
details and means by which the result 
is accomplished.
 You, as an employer, should ask 
yourself whether you want to place 
restrictions on the time, place and 
manner work is to be performed, or 
if you only require a pre-determined 
outcome. If you mean to contract for 
a set dollar amount and for a specific 
result, you are correctly engaging the 
services of an independent contrac-
tor. However, keep in mind that with 
each additional contract requirement 
regulating the time, place or manner 
in which work is to be performed, the 
classification inches ever closer to em-
ployee-employer.

Endnotes:
1 Wethington v. City of Montgomery, 935 F.2d 
222, 229 (11th Cir.1991).
2 http://www.whitehouse.gov/omb/factsheet_
key_americas_workers/
3 26 U.S.C.§ 3121(d)(2).
4 26 CFR 31.3121 (d)-1(c).
5 Rev. Rul. 56-660, 1956-2 C.B. 693.
6 Rev. Rul. 73-591.
7 Rev. Rul. 68-598; see also Rev. Rul. 66-381.
8 Rev. Rul. 63-115. Rev Rul. 55-593.
9 Rev. Rul. 71-524.
10 Rev. Rul. 70-309.
11 Rev. Rul. 56-660.
12 Rev. Rul. 74-389.
13 Rev. Rul. 75-41.
14 Rev. Rul. 70-309.
15 U.S. v. Silk, 331 U.S. 704 (1947).
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