
 Happy New 
Year! This year 
is set to be very 
e x c i t i n g  f o r 
CCLGL. In this 
edition of The 
Agenda, we have 
two excellent 
articles submit-
ted by our mem-
bers. The list-
serv continues to 

connect our CCLGL members with 
hot topics and sound responses. The 
CCGLG website upgrade continues 
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The Bert J. Harris, Jr. Private Prop-
erty Rights Protection Act  (“the Act” 
or “Bert Harris Act”) serves as an 
additional layer of protection in Flor-
ida beyond the protections for prop-
erty rights offered by the U.S. Con-
stitution’s Fifth Amendment. The Act 
allows property owners whose prop-
erty is “inordinately burdened” by 
government action to provide notice 

to the governmental entity that the 
property owner believes her property 
has been inordinately burdened. This 
starts a 90-day clock ticking for the 
governmental entity to respond with 
a settlement offer and either settle 
with the claimant or issue a writ-
ten “statement of allowable uses” 
that identifies the uses to which the 
subject property may be put.2 Failure 

of a governmental entity to issue 
a required “statement of allowable 
uses” automatically ripens the claim 
at the culmination of the 90-day 
period and allows a claimant to file 
suit.3 Filing suit requires that a claim 
include “a written appraisal report 
as defined in s. 475.611(1)(e) that 
supports the claim and demonstrates 

to provide up-to-date information to 
our members while also spotlighting 
many excellent members of our sec-
tion. Our members make a signifi-
cant impact in local government and 
all members are welcome to submit 
nominations. To view our member 
and sponsor spotlights, please visit 
the website and our social media 
sites.
We have increased our communica-
tion and we are also preparing some 
excellent CLE’s. Our signature CLE, 
Sunshine Law, Public Records and 
Ethics will be held in Orlando on 

March 3th. Registration is open.
Additionally, plans are underway for 
the 46th Annual Conference scheduled 
to be held at the exclusive Hammock 
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Beach Golf Resort and Spa in Palm 
Coast, Florida beginning with the 
Public Finance CLE on April 27, the 
annual conference on April 28-29, 
and the members round robin CLE 
on April 30. 
During the conference, our section 
will celebrate our 50th anniversary 
We will also celebrate our past sec-
tion chairs during our Chair’s Din-
ner that is held every five years. 
Our Chair-Elect has been working 
diligently to put together an excellent 
speaker program while also planning 

for our 2nd annual networking event. 
By popular demand, we are proud 
to announce we have secured the 
Rogue Theory Band for entertain-
ment in addition to the other amazing 
festivities. 
Our sponsorship drive is also under-
way, and we have an excellent pro-
gram. This year, we are offering the 
Diamond Sponsorship for up to six 
sponsors on a first come first serve 
basis! We are proud to announce Ver-
nis & Bowling is our first Diamond 
sponsor. By sponsoring the CCLGL 
section, our members are directly 
benefiting our members! Last year, 
we were able to provide 4 law school 
students with paid grants in local 

government law, establish our sec-
tion’s first Academy Leadership spon-
sorship program, and we are able to 
elevate networking at the annual con-
ference. We are very grateful for our 
2021-2022 sponsors! We look forward 
to working with all of our sponsors 
again this year as the contributions 
by our sponsors provides a direct 
benefit that remains in our section. 
I look forward to seeing each of you 
at the annual conference this year!

Janette M. Smith
City, County and Local Government 
Law Section, Chair

2022
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the loss in fair market value to the 
real property.”4 A government entity 
receiving a notice of a claim must 
provide notice to any owners of real 
property contiguous to the property 
represented in the claim. 
The Act has been amended numerous 
times since 1995 and has been a light-
ning rod for both criticism and praise. 
Critics assert the Act has engendered 
fear among regulators regarding lia-
bility and, as a result, has had a chill-
ing effect on the creation of important 
land use and natural resource regu-
lations.5 Supporters agree with the 
conclusion that the law has curbed 
the number of regulations affecting 
real property but see this as evidence 
that the Act is working as intend-
ed.6 Local governments confirm that 
the Act costs them money and chills 
the use of regulatory tools,7 such as 
when the Town of Ponce Inlet faced 
a potential $30 million bill for a suit 
under the Act; while Ponce Inlet won 
on appeal without paying $30 million 
in damages, the effort cost the town 
about 10 years and $5 million.8 
Despite such costs, the Act does have 
a useful role to play in avoiding arbi-
trary and unfair government actions, 
such as changing zoning to prevent a 
project after a developer has already 
consulted with local government 
and confirmed the eligible land use 

prior to purchase and investment, 
as occurred in one Bert Harris case.9 

The Bert Harris Act, Sea-Level 
Rise, and 2021 Amendments
When the Florida Legislature passed 
the Bert Harris Act a quarter century 
ago, few people realized that seas 
were rising. Now understanding of 
rising seas is ubiquitous. In addi-
tion, planning, land use, and disaster 
experts widely acknowledge some 
key points about disaster losses: 1) 
Disaster losses have been on the rise 
for many decades; 2) The single great-
est driver of growing disaster losses 
is increasing population and develop-
ment in areas at risk of disasters;10 
and 3) Land use planning, zoning, 
and land use regulation offer some 
of the most effective ways to prevent 
creating more of the at-risk develop-
ment exposed to natural hazards that 
fuels larger disaster losses.11

Nonetheless, in early 2021, the 
Florida Legislature passed, and the 
Governor signed, the “Relief From 
Burdens on Real Property Rights” 
bill.12 While the bill may indeed fur-
ther relieve owners of some property 
from regulatory burdens, by dissuad-
ing local governments from enact-
ing zoning or regulatory policies to 
decrease or stop the creation of new 
at-risk development, this increases 
the burden on taxpayers when tax-
payer funds are needed to address a 
disaster made worse the additional 

at-risk development that contributed 
to the disaster. 
While not an exhaustive list of the 
2021 changes to the Bert Harris Act, 
the following changes disincentivize 
local governments from taking a pro-
active stance on using land use plan-
ning tools and regulation to avoid 
construction of more at-risk develop-
ment in Florida. Each is followed by 
an abbreviated explanation of how 
it could increase costs for local gov-
ernments that might use land use 
planning and regulations to avoid the 
creation of new at-risk development: 

1. Property owners need not 
apply for a permit to file suit

The 2021 modifications to the Act 
allow property owners to file suit 
against a governmental entity with-
out applying for a permit or providing 
any evidence that development plans 
were burdened.13 This represents one 
of the most drastic changes ever to the 
Bert Harris Act. Historically, the Bert 
Harris Act, like the federal property 
protections in the U.S. Constitution’s 
Fifth Amendment, was subject to the 
idea of “ripeness.” This required that 
a claimant have gone through suf-
ficient process to be able to present 
clear evidence to the court of what 
development had been planned but 
then frustrated by the challenged 
law or regulation; what “property” 
had been taken from the claimant; 
and to compare detailed evidence 



4

on property values before and after 
the government action and how the 
claimant’s “reasonable investment-
backed expectations” were frustrated 
by the government’s actions. Cre-
ating this evidence was extremely 
valuable as it was the only way for 
the court to have any assurance that 
the property owner really did plan 
to engage in a specific development 
action contrary to law, it allowed 
ascertaining whether such expec-
tations of such development were 
“reasonable,” and it helped inform 
the court about what the measure 
of damages to the property owner is. 
After the 2021 changes, property 
owners without any intention of ever 
using their property contrary to a 
challenged regulation or change in 
land use can sue the governmental 
entity and potentially win a settle-
ment awarding the property owner 
public funds for a use that the prop-
erty owner did not even plan on 
engaging in. This essentially assigns 
all current property owners the value 
of the highest potential property 
value use for which property could 
legally be used as of July 1, 2021 and 
assumes that all such property own-
ers have the desire and the resources 
to engage in such use. According to 
the Act, any “infringement” on the 
theoretical “right” to develop to the 
most profitable current use for which 
a property is zoned is to be paid for 
by the taxpayer. Freezing of prop-
erty law in this way is antithetical 
to property law history, centuries of 
evolution of property law in North 
America, and to the long-standing 
understanding that what constitutes 
“property” constantly evolves in line 
with changing understandings of our 
world, social norms, technology, and 
economics.14 
A property owner right to sue based 
on government “adopting or enforcing 
any ordinance, resolution, regula-
tion, rule, or policy” that affects real 
property dramatically lowers to entry 
to the courthouse. This lowering of 
the bar, combined with significant 
potential payouts for differentials 
between high-investment projects 
that would dramatically increase 
property values and the property 
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values based on current use, gives 
property owners a financial incentive 
to file suit against changes that might 
otherwise would not have affected 
the property owner. More lawsuits 
will cost local governments more tax-
payer money to defend, even if the 
local government prevails.15 Local 
governments may be more likely to 
avoid such potential costs by avoid-
ing “adopting or enforcing any ordi-
nance, resolution, regulation, rule, 
or policy” affecting real property, 
meaning that local governments will 
not fully exercise their ample—and 
important—police-power authority 
to prevent the creation of more of 
the at-risk development that fuels 
increasing disaster losses. 

2. A property owner that files a 
claim retains a right to relief even 
if the property owner relinquishes 
title to the property.16  

This last-minute addition to the law 
does not itself necessarily directly 
increase the cost for any particu-
lar lawsuit. However, increasing the 
flexibility for property owners to sell 
a parcel independent of a Bert Har-
ris claim related to the parcel can 
make prosecuting a claim easier for 
a plaintiff; combined with the change 
noted under #1 (no need to apply for a 
permit), this change increases finan-
cial incentives for land speculation, 
particularly land that might not be a 
very safe or suitable location for new 
development but which is still zoned 
to allow for such or whose zoning was 
changed on or after July 1, 2021 to 
not allow such development.
This change to the Act creates a new 
question: Does the purchaser of a 
property, for which the seller retains 
rights to a Bert Harris claim, take 
the property subject to the law or 
regulation being challenged? Current 
Fifth Amendment “takings” jurispru-
dence—which is the best analogy we 
have—would indicate that this is a 
fact-specific inquiry. If the purchaser 
does not take the property subject to 
the new law/regulation, this would 
raise the surreal possibility that a 
local government could face multiple 
lawsuits from different owners for 
“application” of the same regulation 
to the same property. 

3. Governmental entities now 
have less time to respond to a 

Bert Harris claim.17

While this does not immediately 
increase direct costs, it does require 
any governmental entity facing a 
Bert Harris claim to need to prioritize 
the claim at the cost of other work. 
And, as demonstrated in many Bert 
Harris claims, the burden on local 
governments to defend these cases 
can already cost local governments 
a lot of taxpayer money. This makes 
this change another disincentive for 
local governments to make any zon-
ing, land use, or regulatory changes 
affecting real property. The current 
90-day window for government enti-
ties to respond to a claim is half of the 
amount of time originally allotted in 
the Act in 1995. 

4. Proposed settlements are now 
presumed to be “in the public 
interest.”18

Again, this might not appear to 
directly increase the potential “cost” 
to local governments of a Bert Har-
ris claim. In fact, the problem with 
this is that it could potentially save 
a local government money: If a local 
government is more concerned about 
settling a case to avoid potential lia-
bility than the local government is 
worried about the “public interest,” 
the local government might already 
be compromising the “public interest” 
to settle the case. This 2021 change 
to the Act makes it much less likely 
in any given litigation there will be a 
party seeking to force a court to really 
take on its “weighty responsibility 
of ‘ensur[ing] that the relief granted 
protects the public interest served 
by the statute at issue’ and that the 
relief ‘is the appropriate relief neces-
sary to prevent the governmental 
regulatory effort from inordinately 
burdening the real property.’”19

5. Attorney fee provisions are 
now much more favorable to pri-
vate property owners than to gov-
ernment defendants.20 

Assigning attorney fees to a losing 
party is often viewed as a sort of 
extraordinary punishment imposed 
on a losing party in addition to the 
fact that they lost the legal case. And 
it can be a major punishment since 
legal fees can run into the hundreds of 
thousands or even millions of dollars 

continued, next page



5

in some cases. The previous Bert 
Harris Act regime on attorney fees 
reflected the “attorney-fee-as-pun-
ishment” idea. The statute indicated 
that either plaintiffs or defendant 
governmental entities that won liti-
gation could receive attorney fees, but 
only if there was a showing that the 
losing side somehow unreasonably 
prevented settlement. 2021 changes 
left this requirement to demonstrate 
“unreasonableness” on the part of 
plaintiffs for a defendant governmen-
tal entity to recoup attorney fees. But 
it removed the same requirement of 
showing “unreasonableness” on the 
part of defendants, thus making it 
an automatic right for any prevailing 
property owner to recover attorney 
fees. The changes make governmen-
tal entities liable for attorney fees 
simply for losing the case, regardless 
of whether the governmental entities 
acted in good faith or not.  
Many reasonable and important gov-
ernment actions within their policy 
power, such as efforts to limit the 
creation of more at-risk-from-natural 
hazards development, could poten-
tially be the subject of Bert Harris 
Act claims. Many of these actions 
might be debatable as to whether 
government liability would be found 
under the Act by a reviewing court. 
In cases where the government entity 
acted in good faith, what is the policy 
reason to punish the governmental 
entity for acting in good faith under 
its police power to protect the safety, 
health, and welfare of its citizens 
by awarding attorney costs to the 
plaintiff? This runs counter to the 
idea of awarding attorney fees to dis-
incentivize misguided, incompetent, 
or bad-faith actions on the part of 
governmental entities. 
Additionally, 2021 changes to the 
attorney fee provisions also length-
ened the amount of time during which 
claimants can claim attorney fees. 
Prior to 2021, claimants awarded 
attorney fees could calculate such 
fees from the time of filing an action 
with the circuit court. Now, how-
ever, claimants can claim attorney 
fees from the moment the claimant 
presents the claim to the “head of the 
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governmental entity.”    
The changes to attorney fee provi-
sions, along with #1, represent the 
clearest indication of a legislative 
intent to dramatically increase the 
leverage and potential payback to 
property owner claimants while 
assigning additional risk to govern-
mental entities. This, in turn, dis-
incentivizes local government use 
of land use planning and regulation 
to avoid the private construction of 
additional at-risk construction that 
contributes to the cost of disasters.
Rising Seas & Local Government 
Action: Potential Defenses to 
Bert Harris Claims
While several potential procedural 
and substantive present themselves 
as candidates for local government 
defenses depending on the facts of 
the case,21 here I want to focus on a 
single potential substantive defense: 
only “suitable and compatible” uses 
are protected land uses.22 Essentially, 
this defense would argue that since 
only “suitable and compatible” land 
uses are protected, property devel-
opment proposals that would result 
in creation of development at high 
risk of impacts from natural hazards, 
either today or under SLR scenarios, 
do not constitute “suitable and com-
patible” development. 
To my knowledge, this defense has 
never been argued in a Bert Har-
ris case. And it is certainly not a 
guaranteed defense. The statute does 
not define either term, and recent 
case law potentially undermines the 
argument presented here.23 Nonethe-
less, I present the argument here for 
one reason: few better substantive 
defenses present themselves to Bert 
Harris Act claims that might result 
from land use planning and regula-
tory activities that seek to account 
for sea-level rise and climate change 
when trying to avoid the creation of 
more risk to disasters in our commu-
nities. For more detailed discussion of 
this possible defense for local govern-
ment entities that wish to regulate 
land uses to prevent the creation 
of additional exposure to risk, see 
Thomas Ruppert & Chelsea Miller, 
Sea-Level Rise Adaptation and the 
Bert J. Harris, Jr., Private Property 
Rights Protection Act, 50 Stetson L. 
Rev. 585 (2021)

Who Pays the Costs of Sea-Level 
Rise?
Billion-dollar disasters have been 
growing for decades in the United 
States and in many other places 
around the world. Just as disasters 
create human misery and suffering, 
they also create financial costs. Much 
of this financial cost ends up being 
born by taxpayers. This happens at 
the federal level through the National 
Flood Insurance Program (which has 
racked up $40 billion in losses beyond 
its income in the past two decades) 
and through the Federal Emergency 
Management Agency’s various forms 
of disaster assistance, including reim-
bursements to local government for 
infrastructure damaged in a presi-
dentially declared disaster. 
Reimbursing local government infra-
structure rebuilding has been one of 
the keys to helping some local gov-
ernments be willing accomplices in 
at-risk development: why should the 
local government say “no” to proposed 
development that will increase prop-
erty tax revenue; avoid any potential 
land-use dispute, such as a Bert Har-
ris claim; and whose extra costs if hit 
by disaster are subsidized by federal 
taxpayers? 
Federal taxpayers also pay the costs 
for past development that should not 
have been allowed in at-risk places. 
We pay through “buyout” programs 
that seek to end the flood-rebuild-
flood again cycle by purchasing such 
properties. The irony is that we con-
tinue to build new at-risk develop-
ment in floodplain at 10 times the rate 
we are buying them out!24

The evidence is in and it is clear: 
Where and how we build is the pri-
mary driver of our disaster losses. 
We have put a lot of attention on how 
we build as we have been increas-
ing building standards. However, for 
decades, we have been avoiding the 
issue of where we build. This is not 
surprising in a state like Florida, 
which has been built on a long his-
tory of land development and land 
speculation. But the price tag for 
allowing development in high-risk 
areas continues to grow. And it will 
only get higher going forward. 
We can change the dynamic of 

continued, next page
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increasing building new at-risk devel-
opment. But it will take proactive 
land use planning and regulation by 
local governments since our current 
laws and regulations have created an 
environment where many different 
actors (land speculators, develop-
ers, builders, local governments, etc.) 
benefit economically from building in 
at-risk areas, even though the price 
tag to us as a society is extremely 
high. Though the Florida Legislature 
did create a requirement for “coastal” 
local governments, in their planning 
efforts, to address sea-level rise as a 
cause of flooding,25 the Legislature 
has not provided any increased pro-
tection to potential Bert Harris Act 
liability for local governments that do 
so. On the contrary, the Legislature 
has asked for planning to address 
sea-level rise and then, with the 2021 
Bert Harris Act amendments, made 
it more difficult—and expensive—for 
local governments to do so.
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23  See, e.g. Ocean Concrete Inc. v. Indian 
River County, Bd. of Cty. Comm’rs, 241 So. 3d 
181, 188 (citing to the holding of Nostimo, Inc. 
v. City of Clearwater, 594 So. 2d 779, 781 (Fla. 
2d Dist. Ct. App. 1992) as indicating “that use 
of property was compatible with surrounding 
or adjacent uses because it was a permitted 
use under the zoning code.”). It is also impor-
tant to note that Ocean Concrete should teach 
local governments a very important lesson: 
ensure that your zoning reflects what you 
want to allow in an area both now and into the 
future because if someone seeks a permit for a 
development allowed under current zoning for 
a parcel, it is very likely they will win a Bert 
Harris claim against you if you then change 
the zoning to try to stop the project.
24  Presentation “Development Patterns and 
the Production of Flood Risk in North Caro-
lina,” given by Dr. Miyuki Hino at the Asso-
ciation of Collegiate Planning Schools Annual 
Conference, October 7, 2021. 
25  Fla. Stat. §§ 161.551(3)(b)(1), 163.3177(6)
(g)(10), 163.3178(2)(f)(1), 259.105(17)(d) 
(2020).
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C H I L D C A R E E L D E R C A R E C O N V E N I E N C E  S E R V I C E S

• Before/After School Care
• Childcare Centers
• Family Day Care
• Nannies & In-home Care
• Summer camps
• Adolescence & Child Development
• Adoption
• New Parents
• Pregnancy
• Special Needs

• Assisted Living Facilities
• Caregiver Support
• Community Services
• Home Health Care
• Hospice Providers
• Nursing homes
• Respite Care Providers
• Transportation Services

• Community Education Classes
• Fitness Programs & Trainers
• Home Cleaning
• Home Repair Services
• Moving Services
• Organizer Services
• Pet Care
• Relocation Information
• Yoga Classes

N U T R I T I O N H E A L T H W O R K

• Child Friendly Meals
• Diabetes
• Food Allergies
• Gastrointestinal Problems
• Healthy Eating
• High Blood Pressure
• High Cholesterol
• Weight Management

• Complementary Medical Providers
• Health Coaches
• Health Spas
• Meditation Programs
• Mindfulness Programs
• Sleep Programs
• Smoking Cessation Programs
• Support Groups for Chronic Illness
• Twelve Step Programs

• Career Exploration
• Interest Testing
• Job Performance Concerns
• Job Search Strategies
• Resume Review
• Volunteer Work

WORK-LIFE SERVICES
Non-clinical, consultations, research and referral-based support - nationwide

• Special Education Consultant
• Lactation Specialist

• Registered Dietitian • Career Coach

30-minute consultation per issue
Service hours: M-TH  8:30-5:30 and Fri 8:30 – 5:00 (EST)

833-351-9355 

The Florida Bar remains steadfast in 
its commitment to prioritize its mem-
bers’ Mental Health. In that vein, 
the Mental Health Committee has 
continued to work tirelessly, since its 
creation, to destigmatize the seeking 
of assistance and to provide resources 
easily and effectively to all members 
of the Florida Bar.
As part of this effort, the Mental 
Health Committee has secured a 
partnership with CorpCare to provide 

work-life services. CorpCare has gen-
erously agreed to provide all mem-
bers of the Florida Bar with 5 free 
sessions to their vast array of services 
which include referrals related to 
childcare and eldercare, assistance 
with nutrition and healthcare refer-
rals, help with career services, and 
even referrals to convenience services 
such as home cleaning, home repairs, 
and relocation services. By provid-
ing access to such a wide array of 
services, the Committee seeks to aid 

in the reduction of everyday stress-
ors which inevitably promotes the 
mental health of our Florida Bar 
members.
Miriam Soler Ramos, Member of 
the Florida Bar’s Mental Health Com-
mittee and Member of the Executive 
Council of the Florida Bar’s City, 
County, and Local Government Bar 
Section. 
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In case of Emergency: After the Covid-19 
Pandemic, have boundary lines of state 
emergency management, local response, 
and private rights mutated?
By Jane Cynthia Graham, B.C.S

 Three years ago this March, Gov-
ernor DeSantis declared a State of 
Florida public health emergency in 
response to the Covid-19 outbreak 
pursuant to Section 381.00315, 
Florida Statutes.1 Over the next six 
months, DeSantis issued executive 
orders relating to the state’s phased 
reopening and an individual’s right to 
work and operate a business.2 Cities, 
counties, and school districts passed 
local orders and ordinances requir-
ing curfews, masks, and a variety of 
other restrictions. Section 252.46(1), 
Florida Statutes authorizes political 
subdivisions of the state to make, 
amend, and rescind orders and rules 
as necessary for emergency manage-
ment purposes not inconsistent with 
rules or orders adopted by state agen-
cies or by the Governor. Strip clubs, 
restaurants and other businesses, 
individuals, and private property 
owners responded with a wave of 
lawsuits aimed at protecting their 
rights, pitting conflicting state and 
local laws against each other, and 
raising a variety of constitutional 
arguments. Now that the dust has 
settled, here are some notable cases 
and guidance for local governments 
moving forward.

Curfews and Preemption
 In July 2020 in response to a spike 
in Covid-19 transmissions, Miami-
Dade County enacted a series of 
emergency measures including a late-
night curfew and a complete shut-
down of non-essential businesses. In 
September 2020, as Covid-19 cases 
declined, Governor DeSantis issued 
EO 20-244 which prohibited local 
governments from enacting Covid-19 
emergency measures to prevent an 
individual from working and operat-
ing a business. Partly in response 
to EO 20-244, Miami-Dade County 

issued CO 30-20 which allowed retail 
and commercial establishments to 
“open, and remain open” but pre-
served the curfew from 12:00 am 
to 6:00 am with several exceptions. 
CO 30-20 preserved the curfew on 
the grounds that transmissions were 
more likely in the context of late-
night gatherings.
  In Miami-Dade County v. Miami 
Gardens Square One, Inc., 314 So. 
3d 389 (Fla. 3d DCA 2020), Tootsie’s 
Cabaret challenged Miami-Dade 
County’s curfew arguing that it was 
preempted by the Governor’s Execu-
tive Order 20-244.3 The Circuit Court 
granted a temporary injunction pre-
venting Miami-Dade County from 
enforcing its curfew provisions in 
the county emergency order and the 
County appealed. The Third District 
held that (1) the County’s emergency 
order did not fall within the realm of 
emergency measures forbidden by 
the EO and (2) the EO did not pre-
empt the entire field of emergency 
measures. 
 The Third District conducted an 
express preemption analysis by look-
ing to the plain and obvious meaning 
of the EO text.4 The Court found the 
definition of “prevent” was ambiguous 
because it could either be defined as 
“to keep from happening” or “to pres-
ent an obstacle or hinder.”5 Where 
ambiguity exists, the court looks to 
the rules of statutory construction. 
To decipher the intent, the Third 
District analyzed a “Whereas” clause 
in the EO about Covid related “clo-
sures,” and determined that the word 
“closure” also was ambiguous but was 
meant for businesses that were alto-
gether closed down. “Had the Gover-
nor meant to preempt local govern-
ments from imposing curfew, he could 
have said so.”6 The Third District held 
that Tootsie’s failed to show that the 

EO clearly and expressly preempted 
Miami-Dade County’s curfew. The 
Court’s analysis highlights why pre-
cisely drafted “whereas” clauses in 
legislation, whether in an EO or local 
legislation, with a clear description 
of the intent, are crucial to guard 
against challenges in the future.
 The Third District then conducted 
an implied preemption analysis. 
Implied preemption should be found 
to exist only in cases where the leg-
islative scheme is so pervasive as to 
evidence an intent to preempt the 
particular area, and where strong 
public policy reasons exist for find-
ing such an area to be preempted by 
the Legislature.7 The District Court 
cited Article VIII, section 1(g) of the 
Florida Constitution that chartered 
counties have broad authority to 
enact county ordinances not incon-
sistent with general law, stating, 
“Thus, counties and municipalities 
are ordinarily understood to have 
policy powers that include the enact-
ment of curfews.”8 The Third District 
continued:

[W]e agree that [i]t generally 
serves no useful public policy to 
prohibit local government from 
deciding local issues. This is 
particularly obvious where no 
useful public policy is advanced 
by construing the executive order’s 
narrow language as precluding 
all  local  government from 
enacting any further emergency 
measures in discharging its innate 
responsibility of safeguarding the 
life and property of its citizens 
during the sort of  natural 
emergency contemplated by 
chapter 252.9  

 While not groundbreaking in the 
area of preemption law, Square One 
reaffirms a charter county’s broad 
authority the implement police pow-
ers and that “implied constraints 
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within these particular areas should 
be even more carefully scrutinized.”10 
 A month later, Judge Raag Sing-
hal of the Southern District of Florida 
decided a case with similar facts but 
came to a different conclusion.  In 
828 Management, LLC v. Broward 
County, 508 F. Supp. 3d 1188 (S.D. 
Fla. 2020), a group of restaurants 
challenged Broward County’s EO 
20-28 which imposed a curfew on 
restaurants and bars prohibiting the 
sale or consumption of food or alcohol 
between midnight and 5 am.11 Unlike 
in Square One, Judge Singhal held 
that the County’s Order was specula-
tive and arbitrary as presented and 
did not address the economic impact 
as required by the plain language of 
EO 20-244.12 While the local govern-
ment was “well within its authority 
to enact restrictions of public health, 
and such restrictions survive pre-
emption analysis,” there was a proof 
problem.13 
 The County’s position that “com-
mon knowledge suggests people drink 
alcohol more freely between midnight 
and 5:00 am” was unsupported by 
testimony at the hearing and the 
affidavits were conclusory.14 The 
record was absent of any analysis 
that quantified the economic impact 
of each limitation or requirement on 
the restaurant, or explain why each 
limitation or requirement is neces-
sary for public health as applied to 
food service. The Court held the tem-
poral restrictions on food and alcohol 
service were “rather arbitrary.”15 The 
Court granted Plaintiff Restaurants a 
temporary restraining order against 
the enforcement of Broward’s EO.
 828 Management demonstrates 
the importance of supporting legisla-
tion with adequate evidence, even if 
some assertions may seem like com-
mon knowledge. Is it really true that 
people drink more freely between 
midnight and 5 am? Ever heard of 
day drinking? Supporting the record 
with testimony from police officers 
responding to calls or police logs of 
calls in the middle of the night from 
drunk and disorderly conduct could 
have helped, as well as quantifiable 
economic statistics and data.
 Two months later, in 7020 Enter-
tainment, LLC v. Miami-Dade 
County, 519 F. Supp. 3d 1094 (S.D. 
Fla. 2021), Judge Robert Scola in the 

Southern District of Florida upheld 
Miami-Dade’s EO for the curfew 
again.16 Although Square One already 
upheld Miami-Dade’s EO, the 7020 
Entertainment strip club/restaurant/
individual exotic dancer plaintiffs 
urged the Court to decline to follow 
it because of the recent 828 Mgmt. 
decision, arguing, “a nearly iden-
tical curfew failed due to a lack of 
record proof of economic costs of the 
regulations.”17 Miami-Dade County 
moved to dismiss based on failure to 
state a claim.
 Here, Judge Scola agreed with 
Miami-Dade, and pointed out a mate-
rial difference between Miami-Dade 
and Broward County’s curfew orders. 
The Miami-Dade County curfew 
order:

 ….recognizes that the restaurant 
industry experienced a reduction 
in sales of 54 percent and that 
such reduction was caused, 
individually and collectively, 
by the County’s COVID-related 
orders, including the County’s 
curfew, and customers’ decisions 
not to patronize restaurants due 
to concerns about COVID-19.18  

 Judge Scola found that the Miami-
Dade curfew order satisfied Executive 
Order 20-244 by quantifying the eco-
nomic impact of COVID-related limi-
tations on restaurants and explained 
why such restrictions are necessary 
for public health. In contrast, the Bro-
ward County order failed to include 
any quantification of the economic 
impacts. Id. 
 If Broward had included an identi-
cal statement to Miami-Dade relating 
to economic impact, would it have 
been enough? The court in 828 Mgmt. 
was also disturbed by the arbitrary 
temporal restrictions, which 7020 
Entertainment did not address. Les-
sons learned? If you are drafting an 
order or ordinance for a local govern-
ment, support it with specific and 
quantifiable data and testimony. It 
does not have to be extensive but 
conclusory comments will likely not 
suffice. Also, it is best practice for emer-
gency orders and government procla-
mations to be detailed and include any 
necessary exemptions so individuals can 
understand their scope.19

Masks and Privacy Rights
 Cities and Counties throughout 

Florida also enacted a variety of mask 
mandates in response to the Covid-19 
pandemic, which have been chal-
lenged in Florida courts with mixed 
results.
 In Machovec v. Palm Beach 
County, a group of citizens chal-
lenged Palm Beach County’s mask 
mandate, EO-12, as an unconstitu-
tional infringement on their right to 
privacy based on their constitutional 
right to refuse medical treatment, 
arguing that the strict scrutiny stan-
dard should be used.20 The trial court 
denied their motion for emergency 
temporary injunction, which the 
Fourth District upheld. 21 
 The Fourth District held that 
wearing a mask does not subject 
plaintiffs to “forced medical treat-
ment” and instead, quoted the trial 
court’s order that, “the covering of 
one’s nose and mouth is designed to 
safeguard other citizens.”22 Because 
EO-12 does not implicate the con-
stitutional right to choose or refuse 
medical treatment, the trial court 
correctly applied the rational basis 
standard of review. The Citizens 
presented no arguments to support 
a claim that the County lacked a 
rational basis for the promulga-
tion of EO-12.23 The Fourth District 
summarized,

A person’s “right to be let alone and 
free from governmental intrusion 
into the person’s private life,” 
guaranteed by Article I, Section 
23 of the Florida Constitution, is 
an important right, but it is not 
absolute. “Although a person’s 
subjective expectation of privacy 
is one consideration in deciding 
whether a constitutional right 
attaches, the final determination 
of an expectation’s legitimacy 
takes a more global view, placing 
the individual in the context of 
a society and the values that the 
society seeks to foster.” …. To that 
end, “there are circumstances in 
which a public emergency, for 
instance ... the spread of infectious 
or contagious diseases or other 
potential public calamity, presents 
an exigent circumstance before 
which all private rights must 
immediately give way under the 
government’s police power.24 

 Like Square One, Machovec recog-
nizes and reaffirms the broad author-
ity of local government police powers 
in public emergencies.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART1S23&originatingDoc=Ib98bc64060e311eb9dc5f224bba38290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART1S23&originatingDoc=Ib98bc64060e311eb9dc5f224bba38290&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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 Six months after Machovec, the 
First District came to an opposite 
conclusion, holding that Alachua 
County’s mask requirement violated 
the right to privacy under the Florida 
Constitution and was therefore sub-
ject to a strict scrutiny analysis.25 In 
Green v. Alachua Cty., an individual 
sued Alachua County over a mask 
mandate violating his right to pri-
vacy. The First District held that the 
mask mandate implicated the plain-
tiff’s right to privacy because within 
the right to privacy is the right to be 
left alone and “a fundamental right to 
the sole control of his or her person.”26 
The District Court reasoned:

[the] guarantee of bodily and 
personal inviolability—which we 
are asked to follow—must include 
the inviolability of something 
so intimate as one’s own face. 
A persona then reasonably can 
expect to be free from governmental 
coercion regarding what he puts on 
it.”27 

 The First District reversed the 
trial court’s denial of the temporary 
injunction and remanded for a new 
proceeding that presumed the uncon-
stitutionality of the mask mandate.28 
The First District continued that if 
the trial court engages in the strict 
scrutiny inquiry to analyze whether 
the mandate is the least restrictive 
means to achieve a compelling gov-
ernmental interest, a relevant con-
sideration is the statutory scheme 
established by the Legislature for 
managing public health emergencies 
involving an infectious disease, cit-
ing Section 381.00315, Florida Stat-
utes.29 The trial court analysis should 
address how, if at all, the mandate 
fits within this state scheme for man-
aging a declared public health emer-
gency, citing Section 252.46, Florida 
Statutes.30 The opinion closed, “even 
in a  pandemic, the Constitution can-
not be put away and forgotten.”31 
 What is a local government sup-
posed to do with this circuit split? 
While Machovec recognized the broad 
authority of local governments in 
the Fourth District, Green curtailed 
it in the First District.  With this 

unsettled case law, it would be pru-
dent to draft emergency orders and 
ordinances which may implicate pri-
vacy rights as narrow and specific 
as possible in case it is challenged, 
supported by quantifiable data and 
evidence, and drafted in harmony 
with state statutes which govern the 
same topic. The above cases relate to 
public health emergencies, but local 
governments will draft orders in the 
future relating to other emergencies 
such as hurricane response, flooding, 
war, or other disasters beyond even 
our darkest imagination. Make sure 
to check any state legislation on the 
topic of the emergency to ensure you 
are not running afoul of a statutory 
scheme.

Beach Closures and Private Prop-
erty Rights
 In one of the first cases challenging 
local government restrictions, a group 
of private beachfront property owners 
challenged Walton County’s beach 
closure ordinance enacted to combat 
the Covid-19 crisis.32 They alleged 
that the beaches between their homes 
and the mean high-water line of the 
Gulf constitute their private back-
yards and that they are being denied 
the full use and enjoyment of their 
property in violation of the United 
States and Florida Constitutions and 
privacy rights. 33 The plaintiffs based 
their claims for injunctive relief on 
the Fourth Amendment as a seizure 
on the “Privacy Right” provision of 
the Florida Constitution, and that the 
ordinance is in conflict with Execu-
tive Orders of Florida’s Governor. 34 
On April 6, 2020, the plaintiffs filed 
an emergency motion for a prelimi-
nary injunction. 
 The Court rejected their argu-
ment and held that the plaintiffs 
failed to satisfy any of the four factors 
of a preliminary injunction and that 
it was doubtful they would succeed 
on the merits. The Court stated,

We are in the midst of a national 
health emergency, and it seems 
highly likely at this stage of the 
case that the county has the 
authority to take the measures 

that it has in order to address that 
emergency.35

As for the second factor, the 
plaintiffs have not shown that 
being precluded from accessing a 
portion of their property during 
a national pandemic constitutes 
an irreparable injury. Whatever 
injury they sustain in not being 
able to fully access the beach 
and water behind their homes is 
temporary and relatively minimal 
compared to the potential harms 
that may result if there is increased 
exposure to this communicable 
virus.36

Conclusion
 Almost three years after the onset 
of the Covid-19 pandemic, what, if 
any, wisdom have local governments 
gained from cases challenging Covid-
19 emergency regulations? First, leg-
islative drafters should make sure 
to support any emergency ordinance 
with clear evidence and statistics 
instead of conclusory statements, 
even if a statement seems obvious. 
Second, review related executive 
orders and the state statutory scheme 
to ensure that you comply with any 
requirements of the EO and aren’t 
running afoul of the implied preemp-
tion doctrine. Third, draft orders and 
ordinances as narrow and specific 
as possible and include exceptions. 
Finally, since there are more opin-
ions on balancing private rights with 
public safety in emergency situations 
than there are covid strains, be sure 
to check for recent developments in 
case law to make sure you are aware 
of any new precedents. We can hope 
that we have put the worst of the 
Covid-19 pandemic behind us, but 
know there will always be new emer-
gencies to deal with the next day.
Jane Cynthia Graham is attorney 
and founder of Sunshine City Law 
in Safety Harbor, Florida where she 
practices local government, land use, 
environmental, and health law. She 
is board certified in City, County, and 
Local Government Law and previ-
ously practiced as a municipal attor-
ney at several cities in South Florida.



12

Endnotes
1  Governor DeSantis Exec. Order 20-15.
2  See Governor DeSantis Exec. Orders. 
20-112, 20-123, 20-137, 20-193, 20-214, 20-223, 
and 20-244
3  Miami-Dade County v. Miami Gardens 
Square One, Inc., 314 So. 3d 389 (Fla. 3d DCA 
2020),
4  Miami-Dade, 314 So. 3d at 394.
5  Id.
6  Id. at 396.
7  Id. at 396, citing GLA & Assocs., Inc. v. 
City of Boca Raton, 855 So. 2d 278, 282 (Fla. 
4th DCA    2003).
8  Id. at 396.
9  Id. at 397 (internal citations omitted).
10  Id.
11  828 Management, LLC v. Broward County, 
508 F. Supp. 3d 1188, 1192 (S.D. Fla. 2020).
12  828 Management, 508 F. Supp. 3d at 1198.
13  Id. at 1198. 
14  Id. at 1196.
15  Id. 
16  7020 Entertainment, LLC v. Miami-Dade 
County, 519 F. Supp. 3d 1094 (S.D. Fla. 2021).
17  7020 Entertainment, 519 F. Supp. 3d at 
1101.

18   Id.
19   Id. at 1102.
20   Machovec v. Palm Beach County, 310 So. 
3d 941 (Fla. 4th DCA 2021).
21    Id. at 942.
22   Id. at 946-947.
23   Id. 
24   Id. at 948. (internal citations omitted).
25  Green v. Alachua Cty., 323 So. 3d 246, 250 
(Fla. 1st DCA 2021), reh’g denied (July 16, 
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26  Id. at 253.
27  Id.
28  Id. at 254
29  Id. at 255.
30   Id.
31   Id. at 255.
32  Dodero v. Walton Cty., 2020 WL 5879130, 
at *1 (N.D. Fla. 2020).
33  Id.
34  Id.
35  Id.
36  Id. at *2.
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